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Code Section 170(h): Internal Revenue Code Provisions Governing
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(h) Qualified conservation contribution.—

(1) In general.—For purposes of subsection (f)(3)(B)(iii), the term “quali-
fied conservation contribution” means a contribution—

(A) of a qualified real property interest,
(B) to a qualified organization,

(C) exclusively for conservation purposes.

(2) Qualified real property interest.—For purposes of this subsection, the
term “qualified real property interest” means any of the following interests
in real property:

(A) the entire interest of the donor other than a qualified mineral

interest,

(B) a remainder interest, and

(C) a restriction (granted in perpetuity) on the use which may be
made of the real property.

(3) Qualified organization.—For purposes of paragraph (1), the term “quali-
fied organization” means an organization which—

(A) is described in clause (v) or (vi) of subsection (b)(1)(A), or
(B) is described in section 501(c)(3) and—
(i) meets the requirements of section 509(a)(2), or

(ii) meets the requirements of section 509(a)(3) and is controlled
by an organization described in subparagraph (A) or in clause (i) of
this subparagraph.
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(4) Conservation purpose defined.—

(A) In general.—For purposes of this subsection, the term “conserva-

tion purpose” means—
(i) the preservation of land areas for outdoor recreation by, or the
education of, the general public,
(ii) the protection of a relatively natural habitat of fish, wildlife, or
plants, or similar ecosystem,
(iii) the preservation of open space (including farmland and forest
land) where such preservation is—

(I) for the scenic enjoyment of the general public, or

(II) pursuant to a clearly delineated Federal, State, or local gov-
ernmental conservation policy,

and will yield a significant public benefit, or

(iv) the preservation of an historically important land area or a cer-
tified historic structure.

(B) Special rules with respect to buildings in registered historic dis-
tricts.— In the case of any contribution of a qualified real property
interest which is a restriction with respect to the exterior of a building
described in subparagraph (C)(ii), such contribution shall not be con-
sidered to be exclusively for conservation purposes unless—

(i) such interest—

(I) includes a restriction which preserves the entire exterior of
the building (including the front, sides, rear, and height of the
building), and

(II) prohibits any change in the exterior of the building which is
inconsistent with the historical character of such exterior,

(ii) the donor and donee enter into a written agreement certifying,
under penalty of perjury, that the donee—
(I) is a qualified organization (as defined in paragraph (3)) with
a purpose of environmental protection, land conservation, open
space preservation, or historic preservation, and
(II) has the resources to manage and enforce the restriction and
a commitment to do so, and
(iii) in the case of any contribution made in a taxable year begin-
ning after the date of the enactment of this subparagraph, the tax-
payer includes with the taxpayer’s return for the taxable year of the
contribution—
(I) a qualified appraisal (within the meaning of subsection
(f)(11)(E)) of the qualified property interest,
(II) photographs of the entire exterior of the building, and

(IIT) a description of all restrictions on the development of the
building.
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(i) any building, structure, or land area which is listed in the
National Register, or

(ii) any building which is located in a registered historic district (as
defined in section 47(c)(3)(B)) and is certified by the Secretary of

the Interior to the Secretary as being of historic significance to the

district.

A building, structure, or land area satisfies the preceding sen-
tence if it satisfies such sentence either at the time of the transfer
or on the due date (including extensions) for filing the transferor’s
return under this chapter for the taxable year in which the transfer
is made.

(5) Exclusively for conservation purposes.—For purposes of this subsection—

(A) Conservation purpose must be protected.—A contribution shall
not be treated as exclusively for conservation purposes unless the con- ———
servation purpose is protected in perpetuity. 233

(B) No surface mining permitted.—

(i) In general.—Except as provided in clause (ii), in the case of a
contribution of any interest where there is a retention of a qualified
mineral interest, subparagraph (A) shall not be treated as met if at
any time there may be extraction or removal of minerals by any
surface mining method.

(ii) Special rule.—With respect to any contribution of property in
which the ownership of the surface estate and mineral interests has
been and remains separated, subparagraph (A) shall be treated as
met if the probability of surface mining occurring on such property
is so remote as to be negligible.

(6) Qualified mineral interest.—For purposes of this subsection, the term “qualified mineral
interest” means—

(A) subsurface oil, gas, or other minerals, and

(B) the right to access to such minerals.
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Regulations Section 1.170A-14: Income Tax Regulations for
Conservation Easements

§ 1.170A-14 Qualified conservation contributions.

(a) Qualified conservation contributions. A deduction under section 170 is
generally not allowed for a charitable contribution of any interest in property
that consists of less than the donor’s entire interest in the property other
than certain transfers in trust (see § 1.170A-6 relating to charitable contribu-
tions in trust and § 1.170A-7 relating to contributions not in trust of partial
interests in property). However, a deduction may be allowed under section
170(f)(3)(B)(iii) for the value of a qualified conservation contribution if the
requirements of this section are met. A qualified conservation contribution is
the contribution of a qualified real property interest to a qualified organiza-
tion exclusively for conservation purposes. To be eligible for a deduction
under this section, the conservation purpose must be protected in perpetuity.

(b) Qualified real property interest—
(1) Entire interest of donor other than qualified mineral interest.

(i) The entire interest of the donor other than a qualified mineral
interest is a qualified real property interest. A qualified mineral
interest is the donor’s interest in subsurface oil, gas, or other miner-
als and the right of access to such minerals.

(ii) A real property interest shall not be treated as an entire inter-
est other than a qualified mineral interest by reason of section
170(h)(2)(A) and this paragraph (b)(1) if the property in which
the donor’s interest exists was divided prior to the contribution in
order to enable the donor to retain control of more than a qualified
mineral interest or to reduce the real property interest donated. See
Treasury regulations § 1.170A-7(a)(2)(i). An entire interest in real
property may consist of an undivided interest in the property. But
see section 170(h)(5)(A) and the regulations thereunder (relating
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to the requirement that the conservation purpose which is the sub-
ject of the donation must be protected in perpetuity). Minor inter-
ests, such as rights-of-way, that will not interfere with the conserva-
tion purposes of the donation, may be transferred prior to the con-
servation contribution without affecting the treatment of a proper-
ty interest as a qualified real property interest under this paragraph
(b)(1).

(2) Perpetual conservation restriction.

A “perpetual conservation restriction” is a qualified real property
interest. A “perpetual conservation restriction” is a restriction granted
in perpetuity on the use which may be made of real property—includ-
ing, an easement or other interest in real property that under state law
has attributes similar to an easement (e.g., a restrictive covenant or
equitable servitude). For purposes of this section, the terms easement,
conservation restriction, and perpetual conservation restriction have
the same meaning. The definition of perpetual conservation restric-
tion under this paragraph (b)(2) is not intended to preclude the
deductibility of a donation of affirmative rights to use a land or water
area under § 1.170A-13(d)(2). Any rights reserved by the donor in
the donation of a perpetual conservation restriction must conform to
the requirements of this section. See e.g., paragraph (d)(4)(ii),
(d)(5)(i), (e)(3), and (g)(4) of this section.

(c) Qualified organization—

(1) Eligible donee. To be considered an eligible donee under this sec-
tion, an organization must be a qualified organization, have a commit-
ment to protect the conservation purposes of the donation, and have
the resources to enforce the restrictions. A conservation group organ-
ized or operated primarily or substantially for one of the conservation
purposes specified in section 170(h)(4)(A) will be considered to have
the commitment required by the preceding sentence. A qualified
organization need not set aside funds to enforce the restrictions that
are the subject of the contribution. For purposes of this section, the
term qualified organization means:

(i) A governmental unit described in section 170(b)(1)(A)(v);
(ii) An organization described in section 170(b)(1)(A)(vi);

(iii) A charitable organization described in section 501(c)(3) that
meets the public support test of section 509(a)(2);

(iv) A charitable organization described in section 501(c)(3) that
meets the requirements of section 509(a)(3) and is controlled by an
organization described in paragraphs (c)(1) (i), (ii), or (iii) of this
section.
(2) Transfers by donee. A deduction shall be allowed for a contribu-
tion under this section only if in the instrument of conveyance the
donor prohibits the donee from subsequently transferring the easement
(or, in the case of a remainder interest or the reservation of a qualified
mineral interest, the property), whether or not for consideration,
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unless the donee organization, as a condition of the subsequent trans-
fer, requires that the conservation purposes which the contribution
was originally intended to advance continue to be carried out.
Moreover, subsequent transfers must be restricted to organizations
qualifying, at the time of the subsequent transfer, as an eligible donee
under paragraph (c)(1) of this section. When a later unexpected
change in the conditions surrounding the property that is the subject
of a donation under paragraph (b)(1), (2), or

(3) of this section makes impossible or impractical the continued use
of the property for conservation purposes, the requirement of this
paragraph will be met if the property is sold or exchanged and any
proceeds are used by the donee organization in a manner consistent
with the conservation purposes of the original contribution. In the
case of a donation under paragraph (b)(3) of this section to which the
preceding sentence applies, see also paragraph (g)(5)(ii) of this section.

(d) Conservation purposes—

(1) In general. For purposes of section 170(h) and this section, the —
term conservation purposes means— 237

(i) The preservation of land areas for outdoor recreation by, or the

education of, the general public, within the meaning of paragraph
(d)(2) of this section,

(ii) The protection of a relatively natural habitat of fish, wildlife, or
plants, or similar ecosystem, within the meaning of paragraph

(d)(3) of this section,

(iii) The preservation of certain open space (including farmland
and forest land) within the meaning of paragraph (d)(4) of this sec-
tion, or

(iv) The preservation of a historically important land area or a cer-
tified historic structure, within the meaning of paragraph (d)(5) of
this section.

(2) Recreation or education—

(i) In general. The donation of a qualified real property interest to
preserve land areas for the outdoor recreation of the general public
or for the education of the general public will meet the conserva-
tion purposes test of this section. Thus, conservation purposes
would include, for example, the preservation of a water area for the
use of the public for boating or fishing, or a nature or hiking trail
for the use of the public.

(ii) Access. The preservation of land areas for recreation or educa-

tion will not meet the test of this section unless the recreation or
education is for the substantial and regular use of the general public.

(3) Protection of environmental system—

(i) In general. The donation of a qualified real property interest to
protect a significant relatively natural habitat in which a fish,
wildlife, or plant community, or similar ecosystem normally lives
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will meet the conservation purposes test of this section. The fact
that the habitat or environment has been altered to some extent by
human activity will not result in a deduction being denied under
this section if the fish, wildlife, or plants continue to exist there in
a relatively natural state. For example, the preservation of a lake
formed by a man-made dam or a salt pond formed by a man-made
dike would meet the conservation purposes test if the lake or pond
were a nature feeding area for a wildlife community that included
rare, endangered, or threatened native species.

(ii) Significant habitat or ecosystem. Significant habitats and
ecosystems include, but are not limited to, habitats for rare, endan-
gered, or threatened species of animal, fish, or plants; natural areas
that represent high quality examples of a terrestrial community or
aquatic community, such as islands that are undeveloped or not
intensely developed where the coastal ecosystem is relatively intact;
and natural areas which are included in, or which contribute to,
the ecological viability of a local, state, or national park, nature
preserve, wildlife refuge, wilderness area, or other similar conserva-
tion area.

(iii) Access. Limitations on public access to property that is the
subject of a donation under this paragraph (d)(3) shall not render
the donation nondeductible. For example, a restriction on all pub-
lic access to the habitat of a threatened native animal species pro-
tected by a donation under this paragraph (d)(3) would not cause
the donation to be nondeductible.

(4) Preservation of open space—

(i) In general. The donation of a qualified real property interest to
preserve open space (including farmland and forest land) will meet
the conservation purposes test of this section if such preservation is—

(A) Pursuant to a clearly delineated Federal, state, or local gov-
ernmental conservation policy and will yield a significant public
benefit, or

(B) For the scenic enjoyment of the general public and will
yield a significant public benefit.

An open space easement donated on or after December 18, 1980,
must meet the requirements of section 170(h) in order to be

deductible.

(ii) Scenic enjoyment—
(A) Factors. A contribution made for the preservation of open
space may be for the scenic enjoyment of the general public.
Preservation of land may be for the scenic enjoyment of the
general public if development of the property would impair the
scenic character of the local rural or urban landscape or would
interfere with a scenic panorama that can be enjoyed from a
park, nature preserve, road, waterbody, trail, or historic structure
or land area, and such area or transportation way is open to, or
utilized by, the public. “Scenic enjoyment” will be evaluated by
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considering all pertinent facts and circumstances germane to the
contribution. Regional variations in topography, geology, biology,
and cultural and economic conditions require flexibility in the
application of this test, but do not lessen the burden on the tax-
payer to demonstrate the scenic characteristics of a donation
under this paragraph. The application of a particular objective
factor to help define a view as scenic in one setting may in fact
be entirely inappropriate in another setting. Among the factors
to be considered are:

(1) The compatibility of the land use with other land in the
vicinity;

(2) The degree of contrast and variety provided by the visual
scene;

(3) The openness of the land (which would be a more signifi-
cant factor in an urban or densely populated setting or in a
heavily wooded area);

(4) Relief from urban closeness;
(5) The harmonious variety of shapes and textures;

(6) The degree to which the land use maintains the scale and
character of the urban landscape to preserve open space, visu-
al enjoyment, and sunlight for the surrounding area;

(7) The consistency of the proposed scenic view with a
methodical state scenic identification program, such as a state
landscape inventory; and

(8) The consistency of the proposed scenic view with a region-
al or local landscape inventory made pursuant to a sufficiently
rigorous review process, especially if the donation is endorsed
by an appropriate state or local governmental agency.

(B) Access. To satisfy the requirement of scenic enjoyment by
the general public, visual (rather than physical) access to or
across the property by the general public is sufficient. Under the
terms of an open space easement on scenic property, the entire
property need not be visible to the public for a donation to qual-
ify under this section, although the public benefit from the
donation may be insufficient to qualify for a deduction if only a
small portion of the property is visible to the public.

(iii) Governmental conservation policy—

(A) In general. The requirement that the preservation of open
space be pursuant to a clearly delineated Federal, state, or local
governmental policy is intended to protect the types of property
identified by representatives of the general public as worthy of
preservation or conservation. A general declaration of conserva-
tion goals by a single official or legislative body is not sufficient.
However, a governmental conservation policy need not be a cer-
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tification program that identifies particular lots or small parcels
of individually owned property. This requirement will be met by
donations that further a specific, identified conservation project,
such as the preservation of land within a state or local landmark
district that is locally recognized as being significant to that dis-
trict; the preservation of a wild or scenic river, the preservation
of farmland pursuant to a state program for flood prevention and
control; or the protection of the scenic, ecological, or historic
character of land that is contiguous to, or an integral part of, the
surroundings of existing recreation or conservation sites. For
example, the donation of a perpetual conservation restriction to
a qualified organization pursuant to a formal resolution or certifi-
cation by a local governmental agency established under state
law specifically identifying the subject property as worthy of pro-
tection for conservation purposes will meet the requirement of
this paragraph. A program need not be funded to satisfy this
requirement, but the program must involve a significant com-
mitment by the government with respect to the conservation
project. For example, a governmental program according prefer-
ential tax assessment or preferential zoning for certain property
deemed worthy of protection for conservation purposes would
constitute a significant commitment by the government.

(B) Effect of acceptance by governmental agency. Acceptance of an easement by
an agency of the Federal Government or by an agency of a state or local govern-
ment (or by a commission, authority, or similar body duly constituted by the
state or local government and acting on behalf of the state or local government)
tends to establish the requisite clearly delineated governmental policy, although
such acceptance, without more, is not sufficient. The more rigorous the review
process by the governmental agency, the more the acceptance of the easement
tends to establish the requisite clearly delineated governmental policy. For exam-
ple, in a state where the legislature has established an Environmental Trust to
accept gifts to the state which meet certain conservation purposes and to submit
the gifts to a review that requires the approval of the state’s highest officials,
acceptance of a gift by the Trust tends to establish the requisite clearly delineat-
ed governmental policy. However, if the Trust merely accepts such gifts without
a review process, the requisite clearly delineated governmental policy is not

established.

(C) Access. A limitation on public access to property subject to
a donation under this paragraph (d)(4)(iii) shall not render the
deduction nondeductible unless the conservation purpose of the
donation would be undermined or frustrated without public
access. For example, a donation pursuant to a governmental pol-
icy to protect the scenic character of land near a river requires
visual access to the same extent as would a donation under para-

graph (d)(4)(ii) of this section.

(iv) Significant public benefit—

(A) Factors. All contributions made for the preservation of open
space must yield a significant public benefit. Public benefit will
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be evaluated by considering all pertinent facts and circum-
stances germane to the contribution. Factors germane to the

evaluation of public benefit from one contribution may be irrele-

vant in determining public benefit from another contribution.
No single factor will necessarily be determinative. Among the
factors to be considered are:

(1) The uniqueness of the property to the area;

(2) The intensity of land development in the vicinity of the
property (both existing development and foreseeable trends of
development);

(3) The consistency of the proposed open space use with pub-
lic programs (whether Federal, state or local) for conservation
in the region, including programs for outdoor recreation, irri-
gation or water supply protection, water quality maintenance
or enhancement, flood prevention and control, erosion con-
trol, shoreline protection, and protection of land areas includ-
ed in, or related to, a government approved master plan or land
management area;

(4) The consistency of the proposed open space use with exist-
ing private conservation programs in the area, as evidenced by
other land, protected by easement or fee ownership by organi-
zations referred to in § 1.170A-14(c)(1), in close proximity to
the property;

(5) The likelihood that development of the property would

lead to or contribute to degradation of the scenic, natural, or
historic character of the area;

(6) The opportunity for the general public to use the property
or to appreciate its scenic values;

(7) The importance of the property in preserving a local or
regional landscape or resource that attracts tourism or com-
merce to the area;

(8) The likelihood that the donee will acquire equally desir-
able and valuable substitute property or property rights;

(9) The cost to the donee of enforcing the terms of the conser-
vation restriction;

(10) The population density in the area of the property; and

(11) The consistency of the proposed open space use with a
legislatively mandated program identifying particular parcels
of land for future protection.

(B) Illustrations. The preservation of an ordinary tract of land
would not in and of itself yield a significant public benefit, but
the preservation of ordinary land areas in conjunction with
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other factors that demonstrate significant public benefit or the
preservation of a unique land area for public employment [sic—
should read “enjoyment”] would yield a significant public bene-
fit. For example, the preservation of a vacant downtown lot
would not by itself yield a significant public benefit, but the
preservation of the downtown lot as a public garden would,
absent countervailing factors, yield a significant public benefit.
The following are other examples of contributions which would,
absent countervailing factors, yield a significant public benefit:
The preservation of farmland pursuant to a state program for
flood prevention and control; the preservation of a unique natu-
ral land formation for the enjoyment of the general public; the
preservation of woodland along a public highway pursuant to a
government program to preserve the appearance of the area so as
to maintain the scenic view from the highway; and the preserva-
tion of a stretch of undeveloped property located between a pub-
lic highway and the ocean in order to maintain the scenic ocean
view from the highway.

(v) Limitation. A deduction will not be allowed for the preservation
of open space under section 170(h)(4)(A)(iii), if the terms of the
easement permit a degree of intrusion or future development that
would interfere with the essential scenic quality of the land or with
the governmental conservation policy that is being furthered by the
donation. See § 1.170A-14(e)(2) for rules relating to inconsistent use.

(vi) Relationship of requirements—

(A) Clearly delineated governmental policy and significant pub-
lic benefit. Although the requirements of “clearly delineated
governmental policy” and “significant public benefit” must be
met independently, for purposes of this section the two require-
ments may also be related. The more specific the governmental
policy with respect to the particular site to be protected, the
more likely the governmental decision, by itself, will tend to
establish the significant public benefit associated with the dona-
tion. For example, while a statute in State X permitting prefer-
ential assessment for farmland is, by definition, governmental
policy, it is distinguishable from a state statute, accompanied by
appropriations, naming the X River as a valuable resource and
articulating the legislative policy that the X River and the rela-
tively natural quality of its surrounding be protected. On these
facts, an open space easement on farmland in State X would
have to demonstrate additional factors to establish “significant
public benefit.” The specificity of the legislative mandate to pro-
tect the X River, however, would by itself tend to establish the
significant public benefit associated with an open space ease-
ment on land fronting the X River.

(B) Scenic enjoyment and significant public benefit. With respect to the relation-
ship between the requirements of “scenic enjoyment” and “significant public bene-
fit,” since the degrees of scenic enjoyment offered by a variety of open space ease-
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ments are subjective and not as easily delineated as are increasingly specific levels of
governmental policy, the significant public benefit of preserving a scenic view must

be independently established in all cases.

(C) Donations may satisfy more than one test. In some cases,
open space easements may be both for scenic enjoyment and
pursuant to a clearly delineated governmental policy. For exam-
ple, the preservation of a particular scenic view identified as part
of a scenic landscape inventory by a rigorous governmental
review process will meet the tests of both paragraphs

(d)(4)(i)(A) and (d)(4)(i)(B) of this section.
(5) Historic preservation—

(i) In general. The donation of a qualified real property interest to
preserve an historically important land area or a certified historic
structure will meet the conservation purposes test of this section.
When restrictions to preserve a building or land area within a regis-
tered historic district permit future development on the site, a
deduction will be allowed under this section only if the terms of
the restrictions require that such development conform with appro-
priate local, state, or Federal standards for construction or rehabili- 243

tation within the district. See also, § 1.170A-14(h)(3)(ii).

(ii) Historically important land area. The term historically impor-
tant land area includes:

(A) An independently significant land area including any relat-
ed historic resources (for example, an archaeological site or a
Civil War battlefield with related monuments, bridges, cannons,
or houses) that meets the National Register Criteria for
Evaluation in 36 CFR 60.4 (Pub.L. 89-665, 80 Stat. 915);

(B) Any land area within a registered historic district including any buildings on
the land area that can reasonably be considered as contributing to the signifi-
cance of the district; and

(C) Any land area (including related historic resources) adja-
cent to a property listed individually in the National Register of
Historic Places (but not within a registered historic district) in a
case where the physical or environmental features of the land area
contribute to the historic or cultural integrity of the property.

(iii) Certified historic structure. The term certified historic struc-
ture, for purposes of this section, means any building, structure or
land area which is—

(A) Listed in the National Register, or

(B) Located in a registered historic district (as defined in section
48(g)(3)(B)) and is certified by the Secretary of the Interior
(pursuant to 36 CFR 67.4) to the Secretary of the Treasury as
being of historic significance to the district.

A structure for purposes of this section means any structure,
whether or not it is depreciable. Accordingly easements on private
residences may qualify under this section. In addition, a structure
would be considered to be a certified historic structure if it were
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certified either at the time the transfer was made or at the due date
(including extensions) for filing the donor’s return for the taxable
year in which the contribution was made.

(iv) Access.

(A) In order for a conservation contribution described in sec-
tion 170(h)(4)(A)(iv) and this paragraph (d)(5) to be
deductible, some visual public access to the donated property is
required. In the case of an historically important land area, the
entire property need not be visible to the public for a donation
to qualify under this section. However, the public benefit from
the donation may be insufficient to qualify for a deduction if
only a small portion of the property is so visible. Where the his-
toric land area or certified historic structure which is the subject
of the donation is not visible from a public way (e.g., the struc-
ture is hidden from view by a wall or shrubbery, the structure is
too far from the public way, or interior characteristics and fea-
tures of the structure are the subject of the easement), the terms

of the easement must be such that the general public is given the
opportunity on a regular basis to view the characteristics and fea-
tures of the property which are preserved by the easement to the
extent consistent with the nature and condition of the property.

(B) Factors to be considered in determining the type and amount of public
access required under paragraph (d)(5)(iv)(A) of this section include the histori-
cal significance of the donated property, the nature of the features that are the
subject of the easement, the remoteness or accessibility of the site of the donated
property, the possibility of physical hazards to the public visiting the property
(for example, an unoccupied structure in a dilapidated condition), the extent to
which public access would be an unreasonable intrusion on any privacy interests
of individuals living on the property, the degree to which public access would
impair the preservation interests which are the subject of the donation, and the
availability of opportunities for the public to view the property by means other
than visits to the site.

(C) The amount of access afforded the public by the donation of
an easement shall be determined with reference to the amount
of access permitted by the terms of the easement which are
established by the donor, rather than the amount of access actu-
ally provided by the donee organization. However, if the donor
is aware of any facts indicating that the amount of access that
the donee organization will provide is significantly less than the
amount of access permitted under the terms of the easement,
then the amount of access afforded the public shall be deter-
mined with reference to this lesser amount.

(v) Examples. The provisions of paragraph (d)(5)(iv) of this sec-
tion may be illustrated by the following examples:

Example 1. A and his family live in a house in a certified historic
district in the State of X. The entire house, including its interior,
has architectural features representing classic Victorian period
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architecture. A donates an exterior and interior easement on the
property to a qualified organization but continues to live in the
house with his family. A’s house is surrounded by a high stone wall
which obscures the public’s view of it from the street. Pursuant to
the terms of the easement, the house may be opened to the public
from 10:00 a.m. to 4:00 p.m. on one Sunday in May and one
Sunday in November each year for house and garden tours. These
tours are to be under the supervision of the donee and open to
members of the general public upon payment of a small fee. In
addition, under the terms of the easement, the donee organization
is given the right to photograph the interior and exterior of the
house and distribute such photographs to magazines, newsletters, or
other publicly available publications. The terms of the easement
also permit persons affiliated with educational organizations, profes-
sional architectural associations, and historical societies to make an
appointment through the donee organization to study the property.
The donor is not aware of any facts indicating that the public
access to be provided by the donee organization will be significantly
less than that permitted by the terms of the easement. The 2
opportunities for public visits per year, when combined with the
ability of the general public to view the architectural characteristics
and features that are the subject of the easement through photo-
graphs, the opportunity for scholarly study of the property, and the
fact that the house is used as an occupied residence, will enable the
donation to satisfy the requirement of public access.

Example 2. B owns an unoccupied farmhouse built in the 1840’
and located on a property that is adjacent to a Civil War battle-
field. During the Civil War the farmhouse was used as quarters for
Union troops. The battlefield is visited year round by the general
public. The condition of the farmhouse is such that the safety of
visitors will not be jeopardized and opening it to the public will not
result in significant deterioration. The farmhouse is not visible from
the battlefield or any public way. It is accessible only by way of a
private road owned by B. B donates a conservation easement on
the farmhouse to a qualified organization. The terms of the ease-
ment provide that the donee organization may open the property
(via B’s road) to the general public on four weekends each year
from 8:30 a.m. to 4:00 p.m. The donation does not meet the public
access requirement because the farmhouse is safe, unoccupied, and
easily accessible to the general public who have come to the site to
visit Civil War historic land areas (and related resources), but will
only be open to the public on four weekends each year. However,
the donation would meet the public access requirement if the terms
of the easement permitted the donee organization to open the
property to the public every other weekend during the year and the
donor is not aware of any facts indicating that the donee organiza-
tion will provide significantly less access than that permitted.
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(e) Exclusively for conservation purposes—

(1) In general. To meet the requirements of this section, a donation
must be exclusively for conservation purposes. See paragraphs (c)(1)
and (g)(1) through (g)(6)(ii) of this section. A deduction will not be
denied under this section when incidental benefit inures to the donor
merely as a result of conservation restrictions limiting the uses to
which the donor’s property may be put.

(2) Inconsistent use. Except as provided in paragraph (e)(4) of this
section, a deduction will not be allowed if the contribution would
accomplish one of the enumerated conservation purposes but would
permit destruction of other significant conservation interests. For
example, the preservation of farmland pursuant to a State program for
flood prevention and control would not qualify under paragraph
(d)(4) of this section if under the terms of the contribution a signifi-
cant naturally occurring ecosystem could be injured or destroyed by
the use of pesticides in the operation of the farm. However, this
requirement is not intended to prohibit uses of the property, such as
selective timber harvesting or selective farming if, under the circum-
stances, those uses do not impair significant conservation interests.

(3) Inconsistent use permitted. A use that is destructive of conserva-
tion interests will be permitted only if such use is necessary for the
protection of the conservation interests that are the subject of the
contribution. For example, a deduction for the donation of an ease-
ment to preserve an archaeological site that is listed on the National
Register of Historic Places will not be disallowed if site excavation
consistent with sound archaeological practices may impair a scenic
view of which the land is a part. A donor may continue a pre-existing
use of the property that does not conflict with the conservation pur-
poses of the gift.

(f) Examples. The provisions of this section relating to conservation purpos-
es may be illustrated by the following examples.

Example 1. State S contains many large tract forests that are desirable recre-
ation and scenic areas for the general public. The forests’ scenic values
attract millions of people to the State. However, due to the increasing
intensity of land development in State S, the continued existence of forest-
land parcels greater than 45 acres is threatened. ] grants a perpetual ease-
ment on a 100-acre parcel of forestland that is part of one of the State’s sce-
nic areas to a qualifying organization. The easement imposes restrictions on
the use of the parcel for the purpose of maintaining its scenic values. The
restrictions include a requirement that the parcel be maintained forever as
open space devoted exclusively to conservation purposes and wildlife protec-
tion, and that there be no commercial, industrial, residential, or other
development use of such parcel. The law of State S recognizes a limited
public right to enter private land, particularly for recreational pursuits,
unless such land is posted or the landowner objects. The easement specifi-
cally restricts the landowner from posting the parcel, or from objecting,
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thereby maintaining public access to the parcel according to the custom of
the State. ]’s parcel provides the opportunity for the public to enjoy the use
of the property and appreciate its scenic values. Accordingly, J’s donation
qualifies for a deduction under this section.

Example 2. A qualified conservation organization owns Greenacre in fee as
a nature preserve. Greenacre contains a high quality example of a tall grass
prairie ecosystem. Farmacre, an operating farm, adjoins Greenacre and is a
compatible buffer to the nature preserve. Conversion of Farmacre to a more
intense use, such as a housing development, would adversely affect the con-
tinued use of Greenacre as a nature preserve because of human traffic gener-
ated by the development. The owner of Farmacre donates an easement pre-
venting any future development on Farmacre to the qualified conservation
organization for conservation purposes. Normal agricultural uses will be
allowed on Farmacre. Accordingly, the donation qualifies for a deduction
under this section.

Example 3. H owns Greenacre, a 900-acre parcel of woodland, rolling pas-
ture, and orchards on the crest of a mountain. All of Greenacre is clearly
visible from a nearby national park. Because of the strict enforcement of an
applicable zoning plan, the highest and best use of Greenacre is as a subdivi- 247
sion of 40-acre tracts. H wishes to donate a scenic easement on Greenacre

to a qualifying conservation organization, but H would like to reserve the

right to subdivide Greenacre into 90-acre parcels with no more than one
single-family home allowable on each parcel. Random building on the prop-

erty, even as little as one home for each 90 acres, would destroy the scenic
character of the view. Accordingly, no deduction would be allowable under

this section.

Example 4. Assume the same facts as in example (3), except that not all of
Greenacre is visible from the park and the deed of easement allows for limit-
ed cluster development of no more than five nine-acre clusters (with four
houses on each cluster) located in areas generally not visible from the
national park and subject to site and building plan approval by the donee
organization in order to preserve the scenic view from the park. The donor
and the donee have already identified sites where limited cluster develop-
ment would not be visible from the park or would not impair the view.
Owners of homes in the clusters will not have any rights with respect to the
surrounding Greenacre property that are not also available to the general
public. Accordingly, the donation qualifies for a deduction under this section.

Example 5. In order to protect State S’s declining open space that is suited
for agricultural use from increasing development pressure that has led to a
marked decline in such open space, the Legislature of State S passed a
statute authorizing the purchase of “agricultural land development rights” on
open acreage. Agricultural land development rights allow the State to place
agricultural preservation restrictions on land designated as worthy of protec-
tion in order to preserve open space and farm resources. Agricultural preser-
vation restrictions prohibit or limit construction or placement of buildings
except those used for agricultural purposes or dwellings used for family living
by the farmer and his family and employees; removal of mineral substances
in any manner that adversely affects the land’s agricultural potential; or



248

Appendix B

other uses detrimental to retention of the land for agricultural use. Money
has been appropriated for this program and some landowners have in fact
sold their “agricultural land development rights” to State S. K owns and
operates a small dairy farm in State S located in an area designated by the
Legislature as worthy of protection. K desires to preserve his farm for agricul-
tural purposes in perpetuity. Rather than selling the development rights to
State S, K grants to a qualified organization an agricultural preservation
restriction on his property in the form of a conservation easement. K reserves
to himself, his heirs and assigns the right to manage the farm consistent
with sound agricultural and management practices. The preservation of K’s
land is pursuant to a clearly delineated governmental policy of preserving
open space available for agricultural use, and will yield a significant public
benefit by preserving open space against increasing development pressures.

(g) Enforceable in perpetuity—

(1) In general. In the case of any donation under this section, any
interest in the property retained by the donor (and the donor’s succes-
sors in interest) must be subject to legally enforceable restrictions (for
example, by recordation in the land records of the jurisdiction in
which the property is located) that will prevent uses of the retained
interest inconsistent with the conservation purposes of the donation.
In the case of a contribution of a remainder interest, the contribution
will not qualify if the tenants, whether they are tenants for life or a
term of years, can use the property in a manner that diminishes the con-
servation values which are intended to be protected by the contribution.

(2) Protection of a conservation purpose in case of donation of proper-
ty subject to a mortgage. In the case of conservation contributions
made after February 13, 1986, no deduction will be permitted under
this section for an interest in property which is subject to a mortgage
unless the mortgagee subordinates its rights in the property to the
right of the qualified organization to enforce the conservation purposes
of the gift in perpetuity. For conservation contributions made prior to
February 14, 1986, the requirement of section 170 (h)(5)(A) is satis-
fied in the case of mortgaged property (with respect to which the
mortgagee has not subordinated its rights) only if the donor can
demonstrate that the conservation purpose is protected in perpetuity
without subordination of the mortgagee’s rights.

(3) Remote future event. A deduction shall not be disallowed under
section 170(f)(3)(B)(iii) and this section merely because the interest
which passes to, or is vested in, the donee organization may be defeat-
ed by the performance of some act or the happening of some event, if
on the date of the gift it appears that the possibility that such act or
event will occur is so remote as to be negligible. See paragraph (e) of
§ 1.170A-1. For example, a state’s statutory requirement that use
restrictions must be rerecorded every 30 years to remain enforceable
shall not, by itself, render an easement nonperpetual.

(4) Retention of qualified mineral interest—
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(i) In general. Except as otherwise provided in paragraph (g)(4)(ii)
of this section, the requirements of this section are not met and no
deduction shall be allowed in the case of a contribution of any
interest when there is a retention by any person of a qualified min-
eral interest (as defined in paragraph (b)(1)(i) of this section) if at
any time there may be extractions or removal of minerals by any
surface mining method. Moreover, in the case of a qualified mineral
interest gift, the requirement that the conservation purposes be
protected in perpetuity is not satisfied if any method of mining that
is inconsistent with the particular conservation purposes of a con-
tribution is permitted at any time. See also § 1.170A-14(e)(2).
However, a deduction under this section will not be denied in the
case of certain methods of mining that may have limited, localized
impact on the real property but that are not irremediably destruc-
tive of significant conservation interests. For example, a deduction
will not be denied in a case where production facilities are con-
cealed or compatible with existing topography and landscape and
when surface alteration is to be restored to its original state.

(ii) Exception for qualified conservation contributions after July 1984. 249
(A) A contribution made after July 18, 1984, of a qualified real
property interest described in section 170(h)(2)(A) shall not be
disqualified under the first sentence of paragraph (g)(4)(i) of this
section if the following requirements are satisfied:

(1) The ownership of the surface estate and mineral interest
were separated before June 13, 1976, and remain so separated
up to and including the time of the contribution.

(2) The present owner of the mineral interest is not a person
whose relationship to the owner of the surface estate is
described at the time of the contribution in section 267(b) or

section 707(b), and

(3) The probability of extraction or removal of minerals by any
surface mining method is so remote as to be negligible.

Whether the probability of extraction or removal of minerals by
surface mining is so remote as to be negligible is a question of
fact and is to be made on a case by case basis. Relevant factors
to be considered in determining if the probability of extraction
or removal of minerals by surface mining is so remote as to be
negligible include: Geological, geophysical or economic data
showing the absence of mineral reserves on the property, or the
lack of commercial feasibility at the time of the contribution of
surface mining the mineral interest.

(B) If the ownership of the surface estate and mineral interest
first became separated after June 12, 1976, no deduction is per-
mitted for a contribution under this section unless surface min-
ing on the property is completely prohibited.
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(iii) Examples. The provisions of paragraph (g)(4)(i) and (ii) of
this section may be illustrated by the following examples:

Example 1. K owns 5,000 acres of bottomland hardwood property
along a major watershed system in the southern part of the United
States. Agencies within the Department of the Interior have deter-
mined that southern bottomland hardwoods are a rapidly diminish-
ing resource and a critical ecosystem in the south because of the
intense pressure to cut the trees and convert the land to agricultur-
al use. These agencies have further determined (and have indicated
in correspondence with K) that bottomland hardwoods provide a
superb habitat for numerous species and play an important role in
controlling floods and purifying rivers. K donates to a qualified
organization his entire interest in this property other than his inter-
est in the gas and oil deposits that have been identified under K’s
property. K covenants and can ensure that, although drilling for gas
and oil on the property may have some temporary localized impact
on the real property, the drilling will not interfere with the overall
conservation purpose of the gift, which is to protect the unique
bottomland hardwood ecosystem. Accordingly, the donation quali-
fies for a deduction under this section.

Example 2. Assume the same facts as in Example 1, except that in
1979, K sells the mineral interest to A, an unrelated person, in an
arm’s-length transaction, subject to a recorded prohibition on the
removal of any minerals by any surface mining method and a
recorded prohibition against any mining technique that will harm
the bottomland hardwood ecosystem. After the sale to A, K
donates a qualified real property interest to a qualified organization
to protect the bottomland hardwood ecosystem. Since at the time
of the transfer, surface mining and any mining technique that will
harm the bottomland hardwood ecosystem are completely prohibit-
ed, the donation qualifies for a deduction under this section.

(5) Protection of conservation purpose where taxpayer reserves certain
rights—

(i) Documentation. In the case of a donation made after February
13, 1986, of any qualified real property interest when the donor
reserves rights the exercise of which may impair the conservation
interests associated with the property, for a deduction to be allow-
able under this section the donor must make available to the
donee, prior to the time the donation is made, documentation suffi-
cient to establish the condition of the property at the time of the
gift. Such documentation is designed to protect the conservation
interests associated with the property, which although protected in
perpetuity by the easement, could be adversely affected by the exer-
cise of the reserved rights. Such documentation may include:

(A) The appropriate survey maps from the United States
Geological Survey, showing the property line and other contigu-
ous or nearby protected areas;

(B) A map of the area drawn to scale showing all existing man-made improve-
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ments or incursions (such as roads, buildings, fences, or gravel pits), vegetation
and identification of flora and fauna (including, for example, rare species loca-
tions, animal breeding and roosting areas, and migration routes), land use history
(including present uses and recent past disturbances), and distinct natural fea-
tures (such as large trees and aquatic areas);

(C) An aerial photograph of the property at an appropriate scale taken as close
as possible to the date the donation is made; and

(D) On-site photographs taken at appropriate locations on the
property. If the terms of the donation contain restrictions with
regard to a particular natural resource to be protected, such as
water quality or air quality, the condition of the resource at or
near the time of the gift must be established. The documenta-
tion, including the maps and photographs, must be accompanied
by a statement signed by the donor and a representative of the
donee clearly referencing the documentation and in substance
saying “This natural resources inventory is an accurate represen-
tation of [the protected property] at the time of the transfer.”

(ii) Donee’s right to inspection and legal remedies. In the case of 251

any donation referred to in paragraph (g)(5)(i) of this section, the
donor must agree to notify the donee, in writing, before exercising
any reserved right, e.g. the right to extract certain minerals which
may have an adverse impact on the conservation interests associated
with the qualified real property interest. The terms of the donation
must provide a right of the donee to enter the property at reason-
able times for the purpose of inspecting the property to determine if
there is compliance with the terms of the donation. Additionally,
the terms of the donation must provide a right of the donee to
enforce the conservation restrictions by appropriate legal proceed-
ings, including but not limited to, the right to require the restora-
tion of the property to its condition at the time of the donation.

(6) Extinguishment.

(i) In general. If a subsequent unexpected change in the conditions
surrounding the property that is the subject of a donation under
this paragraph can make impossible or impractical the continued
use of the property for conservation purposes, the conservation pur-
pose can nonetheless be treated as protected in perpetuity if the
restrictions are extinguished by judicial proceeding and all of the
donee’s proceeds (determined under paragraph (g)(6)(ii) of this
section) from a subsequent sale or exchange of the property are
used by the donee organization in a manner consistent with the
conservation purposes of the original contribution.

(ii) Proceeds. In case of a donation made after February 13, 1986,
for a deduction to be allowed under this section, at the time of the
gift the donor must agree that the donation of the perpetual con-
servation restriction gives rise to a property right, immediately vest-
ed in the donee organization, with a fair market value that is at
least equal to the proportionate value that the perpetual conserva-
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tion restriction at the time of the gift, bears to the value of the
property as a whole at that time. See § 1.170A-14(h)(3)(iii) relat-
ing to the allocation of basis. For purposes of this paragraph
(g)(6)(ii), that proportionate value of the donee’s property rights
shall remain constant. Accordingly, when a change in conditions
give rise to the extinguishment of a perpetual conservation restric-
tion under paragraph (g)(6)(i) of this section, the donee organiza-
tion, on a subsequent sale, exchange, or involuntary conversion of
the subject property, must be entitled to a portion of the proceeds
at least equal to that proportionate value of the perpetual conserva-
tion restriction, unless state law provides that the donor is entitled
to the full proceeds from the conversion without regard to the
terms of the prior perpetual conservation restriction.

(h) Valuation—

(1) Entire interest of donor other than qualified mineral interest. The
value of the contribution under section 170 in the case of a contribu-
tion of a taxpayer’s entire interest in property other than a qualified
mineral interest is the fair market value of the surface rights in the
property contributed. The value of the contribution shall be computed
without regard to the mineral rights. See paragraph (h)(4), example
(1), of this section.

(2) Remainder interest in real property. In the case of a contribution
of any remainder interest in real property, section 170(f)(4) provides
that in determining the value of such interest for purposes of section
170, depreciation and depletion of such property shall be taken into
account. See § 1.170A-12. In the case of the contribution of a
remainder interest for conservation purposes, the current fair market
value of the property (against which the limitations of § 1.170A-12
are applied) must take into account any pre-existing or contemporane-
ously recorded rights limiting, for conservation purposes, the use to
which the subject property may be put.

(3) Perpetual conservation restriction—

(i) In general. The value of the contribution under section 170 in
the case of a charitable contribution of a perpetual conservation
restriction is the fair market value of the perpetual conservation
restriction at the time of the contribution. See § 1.170A-7(c). If
there is a substantial record of sales of easements comparable to the
donated easement (such as purchases pursuant to a governmental
program), the fair market value of the donated easement is based
on the sales prices of such comparable easements. If no substantial
record of market-place sales is available to use as a meaningful or
valid comparison, as a general rule (but not necessarily in all cases)
the fair market value of a perpetual conservation restriction is equal
to the difference between the fair market value of the property it
encumbers before the granting of the restriction and the fair market
value of the encumbered property after the granting of the restric-
tion. The amount of the deduction in the case of a charitable con-
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tribution of a perpetual conservation restriction covering a portion
of the contiguous property owned by a donor and the donor’s family
(as defined in section 267(c)(4)) is the difference between the fair
market value of the entire contiguous parcel of property before and
after the granting of the restriction. If the granting of a perpetual
conservation restriction after January 14, 1986, has the effect of
increasing the value of any other property owned by the donor or a
related person, the amount of the deduction for the conservation
contribution shall be reduced by the amount of the increase in the
value of the other property, whether or not such property is con-
tiguous. If, as a result of the donation of a perpetual conservation
restriction, the donor or a related person receives, or can reason-
ably expect to receive, financial or economic benefits that are
greater than those that will inure to the general public from the
transfer, no deduction is allowable under this section. However, if
the donor or a related person receives, or can reasonably expect to
receive, a financial or economic benefit that is substantial, but it is
clearly shown that the benefit is less than the amount of the trans-
fer, then a deduction under this section is allowable for the excess
of the amount transferred over the amount of the financial or eco-
nomic benefit received or reasonably expected to be received by
the donor or the related person. For purposes of this paragraph
(h)(3)((i), related person shall have the same meaning as in either
section 267(b) or section 707(b). (See Example 10 of paragraph
(h)(4) of this section.)

(ii) Fair market value of property before and after restriction. If
before and after valuation is used, the fair market value of the prop-
erty before contribution of the conservation restriction must take
into account not only the current use of the property but also an
objective assessment of how immediate or remote the likelihood is
that the property, absent the restriction, would in fact be devel-
oped, as well as any effect from zoning, conservation, or historic
preservation laws that already restrict the property’s potential high-
est and best use. Further, there may be instances where the grant of
a conservation restriction may have no material effect on the value
of the property or may in fact serve to enhance, rather than reduce,
the value of property. In such instances no deduction would be
allowable. In the case of a conservation restriction that allows for
any development, however limited, on the property to be protect-
ed, the fair market value of the property after contribution of the
restriction must take into account the effect of the development. In
the case of a conservation easement such as an easement on a certi-
fied historic structure, the fair market value of the property after
contribution of the restriction must take into account the amount
of access permitted by the terms of the easement. Additionally, if
before and after valuation is used, an appraisal of the property after
contribution of the restriction must take into account the effect of
restrictions that will result in a reduction of the potential fair mar-
ket value represented by highest and best use but will, nevertheless,
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permit uses of the property that will increase its fair market value
above that represented by the property’s current use. The value of a
perpetual conservation restriction shall not be reduced by reason of
the existence of restrictions on transfer designed solely to ensure
that the conservation restriction will be dedicated to conservation

purposes. See § 1.170A-14 (c)(3).

(iii) Allocation of basis. In the case of the donation of a qualified
real property interest for conservation purposes, the basis of the
property retained by the donor must be adjusted by the elimination
of that part of the total basis of the property that is properly alloca-
ble to the qualified real property interest granted. The amount of
the basis that is allocable to the qualified real property interest shall
bear the same ratio to the total basis of the property as the fair mar-
ket value of the qualified real property interest bears to the fair
market value of the property before the granting of the qualified
real property interest. When a taxpayer donates to a qualifying con-
servation organization an easement on a structure with respect to
which deductions are taken for depreciation, the reduction required
by this paragraph (h)(3)(ii) in the basis of the property retained by
the taxpayer must be allocated between the structure and the
underlying land.

(4) Examples. The provisions of this section may be illustrated by the
following examples. In examples illustrating the value or deductibility
of donations, the applicable restrictions and limitations of § 1.170A-4,
with respect to reduction in amount of charitable contributions of cer-
tain appreciated property, and § 1.170A-8, with respect to limitations
on charitable deductions by individuals must also be taken into account.

Example 1. A owns Goldacre, a property adjacent to a state park. A
wants to donate Goldacre to the state to be used as part of the park,
but A wants to reserve a qualified mineral interest in the property, to
exploit currently and to devise at death. The fair market value of the
surface rights in Goldacre is $200,000 and the fair market value of the
mineral rights in [sic] $100,000. In order to ensure that the quality of
the park will not be degraded, restrictions must be imposed on the
right to extract the minerals that reduce the fair market value of the
mineral rights to $80,000. Under this section, the value of the contri-
bution is $200,000 (the value of the surface rights).

Example 2. In 1984 B, who is 62, donates a remainder interest in
Greenacre to a qualifying organization for conservation purposes.
Greenacre is a tract of 200 acres of undeveloped woodland that is val-
ued at $200,000 at its highest and best use. Under § 1.170A-12(b),
the value of a remainder interest in real property following one life is
determined under § 25.2512-5 of this chapter (Gift Tax Regulations).
(See § 25.2512-5A of this chapter with respect to the valuation of
annuities, interests for life or term of years, and remainder or rever-
sionary interests transferred before May 1, 1999.) Accordingly, the
value of the remainder interest, and thus the amount eligible for an

income tax deduction under section 170(f), is $55,996 ($200,000 x
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27998).

Example 3. Assume the same facts as in example 2, except that
Greenacre is B's 200-acre estate with a home built during the colonial
period. Some of the acreage around the home is cleared; the balance
of Greenacre, except for access roads, is wooded and undeveloped. See
section 170(f)(3)(B)(i). However, B would like Greenacre to be main-
tained in its current state after his death, so he donates a remainder
interest in Greenacre to a qualifying organization for conservation
purposes pursuant to section 170 (f)(3)(B)(iii) and (h)(2)(B). At the
time of the gift the land has a value of $200,000 and the house has a
value of $100,000. The value of the remainder interest, and thus the
amount eligible for an income tax deduction under section 170(f), is
computed pursuant to § 1.170A-12. See § 1.170A-12(b)(3).

Example 4. Assume the same facts as in Example 2, except that at age
62 instead of donating a remainder interest B donates an easement in
Greenacre to a qualifying organization for conservation purposes. The
fair market value of Greenacre after the donation is reduced to
$110,000. Accordingly, the value of the easement, and thus the
amount eligible for a deduction under section 170(f), is $90,000
($200,000 less $110,000).

Example 5. Assume the same facts as in Example 4, and assume that
three years later, at age 65, B decides to donate a remainder interest in
Greenacre to a qualifying organization for conservation purposes.
Increasing real estate values in the area have raised the fair market
value of Greenacre (subject to the easement) to $130,000. Accordingly,
the value of the remainder interest, and thus the amount eligible for a

deduction under section 170(f), is $41,639 ($130,000 x .32030).

Example 6. Assume the same facts as in Example 2, except that at the
time of the donation of a remainder interest in Greenacre, B also
donates an easement to a different qualifying organization for conser-
vation purposes. Based on all the facts and circumstances, the value of
the easement is determined to be $100,000. Therefore, the value of
the property after the easement is $100,000 and the value of the
remainder interest, and thus the amount eligible for deduction under

section 170(f), is $27,998 ($100,000 x .27998).

Example 7. C owns Greenacre, a 200-acre estate containing a house
built during the colonial period. At its highest and best use, for home
development, the fair market value of Greenacre is $300,000. C donates
an easement (to maintain the house and Greenacre in their current
state) to a qualifying organization for conservation purposes. The fair
market value of Greenacre after the donation is reduced to $125,000.

Accordingly, the value of the easement and the amount eligible for a
deduction under section 170(f) is $175,000 ($300,000 less $125,000).

Example 8. Assume the same facts as in Example 7 and assume that
three years later, C decides to donate a remainder interest in
Greenacre to a qualifying organization for conservation purposes.
Increasing real estate values in the area have raised the fair market
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value of Greenacre to $180,000. Assume that because of the perpetual
easement prohibiting any development of the land, the value of the
house is $120,000 and the value of the land is $60,000. The value of
the remainder interest, and thus the amount eligible for an income tax
deduction under section 170(f), is computed pursuant to § 1.170A-12.
See § 1.170A-12(b)(3).

Example 9. D owns property with a basis of $20,000 and a fair market
value of $80,000. D donates to a qualifying organization an easement
for conservation purposes that is determined under this section to
have a fair market value of $60,000. The amount of basis allocable to
the easement is $15,000 ($60,000/ $80,000=$15,000/$20,000).
Accordingly, the basis of the property is reduced to $5,000 ($20,000
minus $15,000).

Example 10. E owns 10 one-acre lots that are currently woods and
parkland. The fair market value of each of E’s lots is $15,000 and the
basis of each lot is $3,000. E grants to the county a perpetual easement
for conservation purposes to use and maintain eight of the acres as a
public park and to restrict any future development on those eight
acres. As a result of the restrictions, the value of the eight acres is
reduced to $1,000 an acre. However, by perpetually restricting devel-
opment on this portion of the land, E has ensured that the two
remaining acres will always be bordered by parkland, thus increasing
their fair market value to $22,500 each. If the eight acres represented
all of E’s land, the fair market value of the easement would be
$112,000, an amount equal to the fair market value of the land before
the granting of the easement (8x$15,000=$120,000) minus the fair
market value of the encumbered land after the granting of the ease-
ment (8x$1,000=$8,000). However, because the easement only cov-
ered a portion of the taxpayer’s contiguous land, the amount of the
deduction under section 170 is reduced to $97,000 ($150,000-
$53,000), that is, the difference between the fair market value of the
entire tract of land before ($150,000) and after ((8x$1,000)+(2x
$22,500)) the granting of the easement.

Example 11. Assume the same facts as in example (10). Since the
easement covers a portion of E’s land, only the basis of that portion is
adjusted. Therefore, the amount of basis allocable to the easement is
$22,400 ((8x$3,000) x($112,000/$120,000)). Accordingly, the basis of
the eight acres encumbered by the easement is reduced to $1,600
($24,000-$22,400), or $200 for each acre. The basis of the two

remaining acres is not affected by the donation.

Example 12. F owns and uses as professional offices a two-story build-
ing that lies within a registered historic district. F’s building is an out-
standing example of period architecture with a fair market value of
$125,000. Restricted to its current use, which is the highest and best
use of the property without making changes to the facade, the build-
ing and lot would have a fair market value of $100,000, of which
$80,000 would be allocable to the building and $20,000 would be allo-
cable to the lot. F’s basis in the property is $50,000, of which $40,000
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is allocable to the building and $10,000 is allocable to the lot. F’s
neighborhood is a mix of residential and commercial uses, and it is

possible that F (or another owner) could enlarge the building for more

extensive commercial use, which is its highest and best use. However,
this would require changes to the facade. F would like to donate to a
qualifying preservation organization an easement restricting any
changes to the facade and promising to maintain the facade in perpe-
tuity. The donation would qualify for a deduction under this section.
The fair market value of the easement is $25,000 (the fair market
value of the property before the easement, $125,000, minus the fair
market value of the property after the easement, $100,000). Pursuant
to § 1.170A-14(h)(3)(iii), the basis allocable to the easement is
$10,000 and the basis of the underlying property (building and lot) is
reduced to $40,000.

(i) Substantiation requirement. If a taxpayer makes a qualified conservation
contribution and claims a deduction, the taxpayer must maintain written
records of the fair market value of the underlying property before and after
the donation and the conservation purpose furthered by the donation and
such information shall be stated in the taxpayer’s income tax return if
required by the return or its instructions. See also § 1.170A-13(c) (relating
to substantiation requirements for deductions in excess of $5,000 for chari-
table contributions made after 1984), and section 6659 (relating to addi-
tions to tax in the case of valuation overstatements).

(j) Effective date. Except as otherwise provided in § 1.170A-14(g)(4)(ii), this section applies

only to contributions made on or after December 18, 1980.
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APPENDIX C
Uniform Conservation
Easement Act

[Note that this is the act as proposed by the National Conference of
Commissioners of Uniform State Laws. This appendix does not include
comments from the commissioners, which might be useful in gaining a
fuller understanding of their intent, if not the intent of states that have
enacted the Act.]

Section

1. Definitions.

2. Creation, Conveyance, Acceptance and Duration.
3. Judicial Actions.

4. Validity.

5. Applicability.

6. Uniformity of Application and Construction.

1. [DEFINITIONS].

As used in this Act, unless the context otherwise requires:

(1) “Conservation easement” means a nonpossessory interest of a holder in
real property imposing limitations or affirmative obligations the purposes of
which include retaining or protecting natural, scenic, or open-space values
of real property, assuring its availability for agricultural, forest, recreational,
or open-space use, protecting natural resources, maintaining or enhancing
air or water quality, or preserving the historical, architectural, archaeologi-

cal, or cultural aspects of real property.
(2) “Holder” means:

(i) a governmental body empowered to hold an interest in real proper-

ty under the laws of this State or the United States; or

(ii) a charitable corporation, charitable association, or charitable trust,

the purposes or powers of which include retaining or protecting the
natural, scenic, or open-space values of real property, assuring the
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availability of real property for agricultural, forest, recreational, or
open-space use, protecting natural resources, maintaining or enhanc-
ing air or water quality, or preserving the historical, architectural,
archaeological, or cultural aspects of real property.

(3) “Third-party right of enforcement” means a right provided in a conser-
vation easement to enforce any of its terms granted to a governmental body,
charitable corporation, charitable association, or charitable trust, which,
although eligible to be a holder, is not a holder.

2. [CREATION, CONVEYANCE, ACCEPTANCE AND DURATION].

(a) Except as otherwise provided in this Act, a conservation easement may
be created, conveyed, recorded, assigned, released, modified, terminated, or
otherwise altered or affected in the same manner as other easements.

(b) No right or duty in favor of or against a holder and no right in favor of a
person having a third-party right of enforcement arises under a conservation
easement before its acceptance by the holder and a recordation of the
acceptance.

(c) Except as provided in Section 3(b), a conservation easement is unlimit-
ed in duration unless the instrument creating it otherwise provides.

(d) An interest in real property in existence at the time a conservation ease-
ment is created is not impaired by it unless the owner of the interest is a
party to the conservation easement or consents to it.

3. JUDICIAL ACTIONS].
(a) An action affecting a conservation easement may be brought by:

(1) an owner of an interest in the real property burdened by the ease-
ment;

(2) a holder of the easement;
(3) a person having a third-party right of enforcement; or
(4) a person authorized by other law.

(b) This Act does not affect the power of a court to modify or terminate a
conservation easement in accordance with the principles of law and equity.

4. [VALIDITY].

A conservation easement is valid even though:

(1) it is not appurtenant to an interest in real property;
(2) it can be or has been assigned to another holder;

(3) it is not of a character that has been recognized traditionally at common
law;

(4) it imposes a negative burden;

(5) it imposes affirmative obligations upon the owner of an interest in the
burdened property or upon the holder;

(6) the benefit does not touch or concern real property; or
(7) there is no privity of estate or of contract.
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5. [APPLICABILITY].

(a) This Act applies to any interest created after its effective date which
complies with this Act, whether designated as a conservation easement or as
a covenant, equitable servitude, restriction, easement, or otherwise.

(b) This Act applies to any interest created before its effective date if it
would have been enforceable had it been created after its effective date
unless retroactive application contravenes the constitution or laws of this
State or the United States.

(c) This Act does not invalidate any interest, whether designated as a con-
servation or preservation easement or as a covenant, equitable servitude,
restriction, easement, or otherwise, that is enforceable under other law of
this State.

6. [UNIFORMITY OF APPLICATION AND CONSTRUCTION].

This Act shall be applied and construed to effectuate its general purpose to
make uniform the laws with respect to the subject of the Act among states
enacting it.
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IRS Notice 2004-41:
Charitable Contributions and
Conservation Easements

Released: June 30, 2004 263

Published: July 12, 2004

Charitable contributions and conservation easements. This notice informs
taxpayers that the Service will, in appropriate cases, reduce or disallow
deductions claimed by taxpayers under section 170 of the Code for transfers
in connection with conservation easements. This notice also informs partic-
ipants in these transactions that they may be subject to other adverse tax
consequences, including penalties, excise taxes, and loss of tax-exempt sta-
tus, as appropriate.

The Internal Revenue Service is aware that taxpayers who (1) transfer an
easement on real property to a charitable organization, or (2) make pay-
ments to a charitable organization in connection with a purchase of real
property from the charitable organization, may be improperly claiming char-
itable contribution deductions under § 170 of the Internal Revenue Code.
The purpose of this notice is to advise participants in these transactions
that, in appropriate cases, the Service intends to disallow such deductions
and may impose penalties and excise taxes. Furthermore, the Service may, in
appropriate cases, challenge the tax-exempt status of a charitable organiza-
tion that participates in these transactions. In addition, this notice advises
promoters and appraisers that the Service intends to review promotions of
transactions involving these improper deductions, and that the promoters
and appraisers may be subject to penalties.

CONTRIBUTIONS OF CONSERVATION EASEMENTS

Section 170(a)(1) allows as a deduction, subject to certain limitations and
restrictions, any charitable contribution (as defined in § 170(c)) that is
made within the taxable year. Generally, to be deductible as a charitable
contribution under § 170, a transfer to a charitable organization must be a
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gift of money or property without receipt or expectation of receipt of ade-

quate consideration, made with charitable intent. See U.S. v. American Bar
Endowment, 477 U.S. 105, 117-18 (1986); Hernandez v. Commissioner, 490
U.S. 680, 690 (1989); see also § 1.170A-1(h)(1) and (2) of the Income Tax

Regulations.

Section 170(f)(3) provides generally that no charitable contribution deduc-
tion is allowed for a transfer to a charitable organization of less than the tax-
payer’s entire interest in property. Section 170(f)(3)(B)(iii) provides an
exception to this rule in the case of a qualified conservation contribution.

A qualified conservation contribution is a contribution of a qualified real
property interest to a qualified organization exclusively for certain conserva-
tion purposes. Section 170(h)(1), (2), (3), and (4); § 1.170A-14(a). A qual-
ified real property interest includes a restriction (granted in perpetuity) on
the use that may be made of the real property. Section 170(h)(2)(C); see also
§ 1.170A-14(b)(2). For purposes of this notice, qualified real property inter-
ests described in § 170(h)(2)(C) are referred to as conservation easements.

One of the permitted conservation purposes listed in § 170(h)(4) is the pro-
tection of a relatively natural habitat of fish, wildlife, or plants, or similar
ecosystem. Section 170(h)(4)(A)(ii); see also § 1.170A-14(d)(1)(ii) and
(3). Another of the permitted conservation purposes is the preservation of
open space (“open space easement”), including farmland and forest land, for
the scenic enjoyment of the general public or pursuant to a clearly delineat-
ed governmental conservation policy. However, if the public benefit of an
open space easement is not significant, the charitable contribution deduc-
tion will be disallowed. See § 170(h)(4)(A)(iii); see also § 1.170A-
14(d)(1)(iii) and (4)(iv), (v), and (vi). Section 170(h) and § 1.170A-14
contain many other requirements that must be satisfied for a contribution of
a conservation easement to be allowed as a deduction.

A charitable contribution is allowed as a deduction only if substantiated in
accordance with regulations prescribed by the Secretary. Section 170(a)(1)
and (f)(8). Under § 170(f)(8), a taxpayer must substantiate its contributions
of $250 or more by obtaining from the charitable organization a statement
that includes (1) a description of any return benefit provided by the charita-
ble organization, and (2) a good faith estimate of the benefit’s fair market
value. See § 1.170A-13 for additional substantiation requirements. In appro-
priate cases, the Service will disallow deductions for conservation easement
transfers if the taxpayer fails to comply with the substantiation require-
ments. The Service is considering changes to forms to facilitate compliance
with and enforcement of the substantiation requirements.

If all requirements of § 170 are satisfied and a deduction is allowed, the
amount of the deduction may not exceed the fair market value of the con-
tributed property (in this case, the contributed easement) on the date of the
contribution (reduced by the fair market value of any consideration received
by the taxpayer). See § 1.170A-1(c)(1), (h)(1) and (2). Fair market value is
the price at which the contributed property would change hands between a
willing buyer and a willing seller, neither being under any compulsion to

buy or sell, and each having reasonable knowledge of relevant facts. Section
1.170A-1(c)(2). See § 1.170A-14(h)(3) and (4) for a discussion of valuation.
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If the donor (or a related person) reasonably can expect to receive financial
or economic benefits greater than those that will inure to the general public
as a result of the donation of a conservation easement, no deduction is
allowable. Section 1.170A-14(h)(3)(i). If the donation of a conservation
easement has no material effect on the value of real property, or enhances
rather than reduces the value of real property, no deduction is allowable.

Section 1.170A-14(h)(3)(ii).

PURCHASES OF REAL PROPERTY FROM CHARITABLE ORGANIZATIONS

Some taxpayers are claiming inappropriate charitable contribution deduc-
tions under § 170 for cash payments or easement transfers to charitable
organizations in connection with the taxpayers’ purchases of real property.

In some of these questionable cases, the charitable organization purchases
the property and places a conservation easement on the property. Then, the
charitable organization sells the property subject to the easement to a buyer
for a price that is substantially less than the price paid by the charitable
organization for the property. As part of the sale, the buyer makes a second
payment, designated as a “charitable contribution,” to the charitable organi-
zation. The total of the payments from the buyer to the charitable organiza-
tion fully reimburses the charitable organization for the cost of the property.

In appropriate cases, the Service will treat these transactions in accordance
with their substance, rather than their form. Thus, the Service may treat the
total of the buyer’s payments to the charitable organization as the purchase
price paid by the buyer for the property.

PENALTIES, EXCISE TAXES, AND TAX-EXEMPT STATUS

Taxpayers are advised that the Service intends to disallow all or part of any
improper deductions and may impose penalties under § 6662.

The Service intends to assess excise taxes under § 4958 against any disquali-
fied person who receives an excess benefit from a conservation easement
transaction, and against any organization manager who knowingly partici-
pates in the transaction. In appropriate cases, the Service may challenge the
tax-exempt status of the organization, based on the organization’s operation
for a substantial nonexempt purpose or impermissible private benefit.

In addition, the Service intends to review promotions of transactions
involving improper deductions for conservation easements. Promoters,
appraisers, and other persons involved in these transactions may be subject

to penalties under § 6700, 6701, and 6694.

DRAFTING INFORMATION

The principal author of this notice is Patricia M. Zweibel of the Office of
Associate Chief Counsel (Income Tax & Accounting). For further informa-
tion regarding this notice, contact Ms. Zweibel at (202) 622-5020 (not a
toll-free call).

Notice 2004-41, 2004-28 L.R.B. 31, 2004 WL 1462264 (IRS NOT)
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APPENDIX E
IRS Ruling Relating to
S Corporations

[Author’s Note: Gains, losses and other deductions that accrue to an S corporation
“pass through” to the corporation’s shareholders. Where a pass through item is a deduc-
tion for a charitable contribution made by the corporation the law limits the sharehold-
ers’ deduction for the contribution to the shareholders’ adjusted basis in their stock in
the corporation, plus the shareholders’ pro-rata share of any corporate debt.

In essence, what the following ruling says is that there are two components
to a charitable contribution of appreciated property, including a conservation ease-
ment: the donor’s adjusted basis in the contributed property and the value of the con-
tribution in excess of that adjusted basis. Under the 2006 Pension Protection Act pro-
visions (now expired) pertaining to charitable contributions of appreciated property by
an S corporation, that portion of such a contribution that represents the value of the
contributed property in excess of the S corporation’s adjusted basis may be deducted
by the corporation’s shareholders without regard to the shareholders’ adjusted basis in
their stock and in their share of the corporation’s debt.

However, shareholders’ deductions for that portion of such contributions
that represent the corporation’s adjusted basis in the contributed property continue to
be limited to the shareholders’ adjusted basis in their stock plus any of their share of
the corporation’s debt. This Rule only pertains to contributions made by S
corporations during calendar years 2006 and 2007 .]

Rev. Rul. 2008-16

ISSUE

If an S corporation makes a charitable contribution of appreciated property in
a taxable year beginning after December 31, 2005, and before January 1, 2008,
what is the amount of the charitable contribution deduction that a sharehold-
er may claim in circumstances where § 1366(d) of the Internal Revenue Code
(Code) limits the shareholder’s pro rata share of the S corporation’s losses and
deductions for the taxable year in which the property is contributed?
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FACTS

Individual A is the sole shareholder of S Corporation X. At the beginning
of X’s 2007 taxable year, A has a basis of $50x in the X stock. During 2007,
X makes a charitable contribution of unencumbered real property, with an
adjusted basis of $100x and a fair market value of $190x, in a transaction
that qualifies under § 170(c). The charitable contribution is not subject to
the limitations of § 170(e)(1). In 2007, X has §1363 taxable income of $30x
and a long-term capital loss of $25x.

LAW

Section 170(a) allows as a deduction any charitable contribution (as defined
in § 170(c)) the payment of which is made during the taxable year. The
deduction allowable by § 170(a) is subject to the limitations of § 170(b).

Section 1.170A-1(c)(1) of the Income Tax Regulations provides that if
a charitable contribution is made in property other than money, the amount
of the contribution is the fair market value of the property at the time of the
contribution reduced as provided in § 170(e)(1) and § 1.170A-4(a), or §
170(e)(3) and § 1.170A-4A(c).

Section 1363(b)(2) provides that the taxable income of an S corporation
shall be computed in the same manner as in the case of an individual, except
that the deductions referred to in § 703(a)(2), including the deduction for char-
itable contributions provided in § 170, shall not be allowed to the corporation.

Section 1366(a)(1)(A) provides that, in determining the tax of a share-
holder, there shall be taken into account the shareholder’s pro rata share of
the corporation’s items of income, loss, deduction, or credit the separate
treatment of which could affect the liability for tax of any shareholder.
Section 1366(a)(1) provides further that the items referred to in §
1366(a)(1)(A) include amounts described in § 702(a)(4).

Section 702(a)(4) refers to charitable contributions (as defined in §
170(c)).

Section 1366(a)(1)(B) provides that, in determining the tax of a share-
holder, there shall be taken into account the shareholder’s pro rata share of
any nonseparately computed income or loss.

Section 1366(d)(1) provides that the aggregate amount of losses and
deductions taken into account by a shareholder under § 1366(a) for any tax-
able year shall not exceed the sum of (A) the adjusted basis of the share-
holder’s stock in the S corporation, and (B) the shareholder’s adjusted basis
of any indebtedness of the S corporation to the shareholder.

Section 1366(d)(2)(A) generally provides that any loss or deduction
which is disallowed for any taxable year by reason of § 1366(d)(1) shall be
treated as incurred by the corporation in the succeeding taxable year with
respect to that shareholder.

Section 1.1366-1(a)(2)(i) and (iii) provides that each S corporation
shareholder must take into account separately the shareholder’s pro rata
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share of the S corporation’s gains and losses from sales or exchanges of capi-
tal assets and the corporation’s charitable contributions.

Section 1.1366-1(a)(3) provides that each shareholder must take into
account separately the shareholder’s pro rata share of the nonseparately
computed income or loss of the S corporation.

Section 1.1366-1(b)(1) provides, in part, that the character of any item
of income, loss, deduction, or credit described in § 1366(a)(1)(A) or (B) is
determined for the S corporation and retains that character in the hands of
the shareholder.

Section 1.1366-2(a)(4) generally provides that if a shareholder’s pro
rata share of the aggregate amount of losses and deductions exceeds the sum
of the adjusted basis of the shareholder’s stock in the corporation and the
adjusted basis of any indebtedness of the corporation to the shareholder,
then the limitation on losses and deductions under § 1366(d)(1) must be
allocated among the shareholder’s pro rata share of each loss or deduction.
The amount of the limitation allocated to any loss or deduction is an
amount that bears the same ratio to the amount of the limitation as the loss
or deduction bears to the total of the losses and deductions.

Section 1367(a)(1)(B) provides that the basis of each shareholder’s
stock in an S corporation is increased for any period by any nonseparately
computed income determined under § 1366(a)(1)(B).

Section 1367(a)(2)(B) provides that the basis of each shareholder’s
stock in an S corporation is decreased for any period (but not below zero) by
the items of loss and deduction described in § 1366(a)(1)(A).

Section 1.1367-1(f) provides that increases in an S corporation share-
holder’s stock basis that are attributable to income items described in §
1367(a)(1)(B) are made before decreases in such basis that are attributable
to items of loss or deduction described in § 1367(a)(2)(B).

Section 1203(a) of the Pension Protection Act of 2006 (Pension Act),
P.L. 109-280, 120 Stat. 780 (2006), amended Code § 1367(a)(2) to provide
that the decrease in shareholder basis under § 1367(a)(2)(B) by reason of a
charitable contribution (as defined in § 170(c)) of property shall be the
amount equal to the shareholder’s pro rata share of the adjusted basis of such
property. The Technical Explanation of the Pension Act, Technical
Explanation of H.R. 4, “The Pension Protection Act of 2006,” JCX-38-06
page 271, provides the following illustration of § 1203:

Thus, for example, assume an S corporation with one individual shareholder makes a
charitable contribution of stock with a basis of $200 and a fair market value of $500.
The shareholder will be treated as having made a $500 charitable contribution (or a
lesser amount if the special rules of section 170(e) apply), and will reduce the basis of
the S corporation stock by $200. (Footnote 306: This example assumes that basis of
the S corporation stock (before reduction) is at least $200.)

Section 3(b) of the Tax Technical Corrections Act of 2007 (Technical
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Corrections Act), PL. 172, 121 Stat. 2473 (2007), added § 1366(d)(4),
which concerns the application of the basis limitation rule of § 1366(d)(1) to
charitable contributions of appreciated property by S corporations. Generally,
under § 1366(d)(1), the amount of losses and deductions which a sharehold-
er of an S corporation may take into account in any taxable year is limited to
the shareholder’s adjusted basis in his stock and indebtedness of the corpora-
tion. Section 1366(d)(4) provides that, in the case of a charitable contribu-
tion of property, § 1366(d)(1) shall not apply to the extent of the excess (if
any) of (A) the shareholder’s pro rata share of such contribution, over (B)
the shareholder’s pro rata share of the adjusted basis of such property. Thus,
the basis limitation rule of § 1366(d)(1) does not apply to the amount of
deductible appreciation in the contributed property. See Description of the
Tax Technical Corrections Act of 2007, JCX-119-07, pages 2-3.

The Pension Act amendment to § 1367(a)(2) and the Technical Corrections Act amend-
ment to § 1366(d) apply to charitable contributions made by S corporations in taxable years
beginning after December 31, 2005, and before January 1, 2008. Charitable contributions made
by S corporations in taxable years beginning after December 31, 2007, barring any statutory
change, are subject to the law in existence prior to these amendments. The IRS and Treasury
Department are considering issuing guidance on the treatment of charitable contributions made

by S corporations in taxable years beginning after December 31, 2007.

ANALYSIS

Under the facts of this revenue ruling, X makes a charitable contribution of
unencumbered real property with an adjusted basis of $100x and a fair mar-
ket value of $190x in a transaction that qualifies under § 170(c). The chari-
table contribution is treated as a separately stated item of deduction that
passes through to A and is deductible in computing A’s individual tax liabil-
ity. Section 1.1366-1(a)(2)(iii).

Pursuant to § 1.1367-1(f), A’s $50x basis in the X stock is first increased by $30x under
§ 1367(a)(1)(B) to reflect A’s share of X’s taxable income. A’s basis in the X stock is then
decreased (but not below zero) by A’s pro rata share of the sum of the adjusted basis of the
contributed property ($100x) pursuant to the flush language of § 1367(a)(2) and by A’s pro
rata share of X’s long-term capital loss ($25x) pursuant to § 1367(a)(2)(B). However, A’s pro
rata share of the aggregate amount of losses and deductions ($125x) exceeds A’s basis in the
X stock of $80x. Section 1366(d)(1), accordingly, will limit the allowable losses and deduc-
tions to A for X’s 2007 tax year.

Pursuant to § 1366(d)(4), the basis limitation rule in § 1366(d)(1) does not apply to a
contribution of appreciated property to the extent the shareholder’s pro rata share of the contri-
bution exceeds the shareholder’s pro rata share of the adjusted basis of the contributed property.
Accordingly, the basis limitation rule of § 1366(d)(1) does not apply to A’s pro rata share of the
amount of deductible appreciation in the contributed property ($90x).

Under § 1.1366-2(a)(4), when a shareholder has losses or deductions in excess of the sum
of the shareholder’s basis in the stock plus indebtedness of the S corporation to the shareholder,
the limitation on losses must be allocated pro rata to each item of loss or deduction. In the case

of a charitable contribution deduction, the limitation amount allocable to such deduction is



Appendix E

determined by reference to the shareholder’s pro rata share of the contributed property’s adjust-
ed basis pursuant to § 1366(d)(4).

In applying § 1.1366-2(a)(4), the amount of the limitation allocable to a charitable con-
tribution deduction is an amount that bears the same ratio to the § 1366(d) limitation as the
shareholder’s pro rata share of the contributed property’s adjusted basis bears to the total of the
shareholder’s pro rata share of the corporation’s losses and deductions (excluding the charitable
contribution deduction attributable to the shareholder’s pro rata share of the fair market value
of the contributed property over the contributed property’s tax basis).

Accordingly, the amount of the limitation allocable to A’s share of X’s charitable contri-
bution deduction is determined by multiplying A’s basis in the X stock ($80x) by a fraction, the
numerator of which is $100x (the contributed property’s adjusted basis) and the denominator of
which is $125x (the total of the capital loss and the contributed property’s adjusted basis).
Thus, $64x is allocated to the charitable contribution deduction. The remaining $16x is allo-
cated to the capital loss.

Accordingly, in 2007, the amount of the charitable contribution deduction that A may
claim is $154x. This amount is comprised of A’s pro rata share of the property’s appreciation
($90x) plus the amount of the loss limitation allocated to A’s pro rata share of the contributed ~———
property’s adjusted basis ($64x). Under § 1367(a)(2)(B), A’s basis in the X stock is reduced to 0 271
to reflect the $16x reduction in basis attributable to the capital loss and the $64x reduction in
basis attributable to the charitable contribution deduction. Pursuant to § 1366(d)(2), the disal-
lowed portion of the charitable contribution deduction ($36x) and the capital loss ($9x) shall

be treated as incurred by X in the succeeding taxable year with respect to A.

HOLDING

If an S corporation makes a charitable contribution of appreciated property
during a taxable year beginning after December 31, 2005, and before
January 1, 2008, the amount of the charitable contribution deduction the
shareholder may claim may not exceed the sum of (i) the shareholder’s pro
rata share of the fair market value of the contributed property over the con-
tributed property’s adjusted tax basis, and (ii) the amount of the § 1366(d)
loss limitation amount that is allocable to the contributed property’s adjust-
ed basis under § 1.1366-2(a)(4). Any disallowed portion of the charitable
contribution retains its character and is treated as incurred by the corpora-
tion in the corporation’s first succeeding taxable year, and subsequent tax-
able years, with respect to the shareholder.

DRAFTING INFORMATION
The principal author of this revenue ruling is Cynthia D. Morton of the
Office of Associate Chief Counsel (Passthroughs & Special Industries). For

further information regarding this revenue ruling, contact Cynthia D.
Morton at (202) 622-3060 (not a tollfree call).
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Glossary

Arm’s-length transaction: A transaction in which the parties are not moti-
vated by a personal relationship with each other, or influence other
than the profit motive. For example, a transaction structured primarily
to reduce one’s tax liability is not an arm’s-length transaction.

Assessed value: The percentage of the fair market value of land to which a
tax rate is applied to determine the amount of real property tax.

Bargain sale: A bargain sale is the sale of property to a governmental
agency or public charity for less than its fair market value, with the
intent that the difference between the sales price and the fair market
value be a charitable contribution. Sections 1011(b) and 170 of the
Internal Revenue Code govern bargain sales.

Conveyance: The transfer of title to real property by gift, sale, contribution,
exchange, or otherwise.

Fair market value: The value at which a piece of property would sell in an
arm’s-length transaction, in which the seller is under no compulsion
to sell and the buyer is under no compulsion to buy.

Fee simple: A phrase from English law describing outright ownership of real
property, as opposed to the ownership of an interest, such as a right-of-
way, or easement, in real property. The “fee simple absolute” is owner-
ship of all of the interests in real property (e.g., surface, subsurface,
water, timber, air) without exception.

Form 990: The information return required by federal law to be filed by
every public charity that is not “government affiliated.” This form is
required to be filed by all private land trusts.

Land trust: A publicly supported charity, one of whose purposes is land
conservation.
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Public agency: A federal, state, or local government agency or the federal
government; a state or local government itself. All public agencies are
qualified to hold deductible conservation easements.

Public charity: A nonprofit organization (including corporations, trusts,
community foundations, etc.) that is qualified as an “exempt organiza-
tion” under section 501(c)(3) of the Internal Revenue Code and that
meets the “public support test.”

Quid pro quo transaction: As applied to conservation easements, a transac-
tion in which the donor of a conservation easement receives a finan-
cial or regulatory benefit in exchange for contributing the easement
that precludes the “charitable intent” necessary for allowance of any
tax benefits.

Real property: Land and improvements on land.

Regulatory benefit: In the context of conservation easements, a benefit to a
— landowner in the form of governmental approval or permission for one
274 or more uses of land.

Tax basis: Essentially, the amount one pays for real property. This amount
may be adjusted up or down, resulting in an “adjusted basis” to reflect
improvements, depreciation, charitable contributions, etc. Basis is
used to determine the amount of tax the owner of real property must
pay when he sells the property. Tax is imposed on the “gain on sale,”
which is the difference between sales price less costs of sale, and the
basis, or adjusted basis if applicable. Basis also limits the amount of
deduction allowed for the contribution of a conservation easement
made during the first year the donor owns the property placed under
easement.

Tax benefit: Any reduction in income, estate, or real property taxes result-
ing from either a tax deduction, a tax credit, or, in the case of real
property taxes, a reduced assessment.

Tax credit: The reduction of a taxpayer’s liability in an amount equal to
some statutorily recognized payment or contribution. A credit directly
reduces the amount of tax on a dollar-for-dollar basis, which makes it
a much more powerful benefit than a tax deduction.

Tax deduction: The reduction of a taxpayer’s income in an amount equal to
some statutorily recognized payment or contribution. A deduction
directly reduces the amount of a taxpayer’s income against which tax
is imposed.



Resources

The following is a very short list of the resources available to those
interested in pursuing further some aspect of the material covered in
this book. While there are few books on this material, there are many
articles, particularly law review articles, many of which are excellent.

STATUTES

26 United States Code section 170—covers charitable contributions in general.

26 United States Code section 170(b)—covers limitations on charitable deductions.

26 United States Code section 170(b)(1)(A)(vi)—covers publicly supported exempt
organizations.

26 United States Code section 170(b)(1)(E)—covers special limitations for qualified
conservation contributions.

26 United States Code section 170(c)—defines charitable contributions.

26 United States Code section 170(d)—covers carryovers of excess contributions.

26 United States Code section 170(e)—covers limitations to basis for certain con-
tributions.

26 United States Code section 170(f)(8)—covers substantiation and acknowledg-
ment of contributions.

26 United States Code section 170(f)(11)(E)—new law; covers qualified appraisers
and appraisals.

26 United States Code section 170(h)—covers contributions of conservation ease-
ments.

26 United States Code section 501—covers exempt organizations.

26 United States Code section 509—covers private foundations.

26 United States Code sections 641-685—cover trusts, estates, and beneficiaries.

26 United States Code sections 701-761—cover tax treatment of partners and part-
nerships.

26 United States Code section 1011(b)—covers bargain sales.

26 United States Code sections 1366-1368—cover tax treatment of S corporation
shareholders.
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Resources

26 United States Code sections 2001-2058- contain the federal estate tax provi-
sions.

26 United States Code section 2031(c)—provides a partial exclusion from federal
estate tax for land subject to a conservation easement.

26 United States Code section 2032A—provides for the special valuation of farms
and ranches for estate tax purposes.

26 United States Code sections 2501-2524—contain the federal gift tax provisions.

26 United States Code section 2522(d)—provides a deduction from the federal gift
tax for contribution of a conservation easement.

26 United States Code section 4958—covers excise taxes on excess benefit transac-
tions.

26 United States Code section 6695A—provides a new penalty for overvaluation by
appraisers.

REGULATIONS

26 Code of Federal Regulations section 1.170A-1—covers charitable contribution
deductions in general.

26 Code of Federal Regulations section 1.170A-4—covers the limitation to basis for
contributions of appreciated property held for one year or less.

26 Code of Federal Regulations section 1.170A-7—covers the prohibition against
deductions for the contribution of “partial interests.”

26 Code of Federal Regulations section 1.170A-8
tion of charitable contributions.

26 Code of Federal Regulations section 1.170A-9(e)—defines publicly supported
organizations and the one-third public support test.

26 Code of Federal Regulations section 1.170A-11—covers limitations and carryover
of charitable deductions by corporations.

26 Code of Federal Regulations section 1.170A-13—covers record keeping and
return requirements for charitable deductions.

26 Code of Federal Regulations section 1.170A-14—covers conservation easements.

26 Code of Federal Regulations sections 53.4958-0-53.4958-8—cover excess benefit
transactions and related excise taxes.

26 Code of Federal Regulations section 1.1366-2(a)(1)—covers the allocation of tax
items between S corporation shareholders.

covers limitations on the deduc-

IRS ADMINISTRATIVE MATERIALS

Rev. Rul. 67-246—covers deductibility of a ticket to a charity ball.

Rev. Rul. 68-432—covers dual-purpose contributions.

Technical Advice Memorandum 9239002, 1992——covers quid pro quo transac-
tions.

Notice 2004-41—covers conservation buyer transactions.

Notice 2006-96—provides guidance for appraisals of noncash charitable contribu-
tions under the new rules of the Pension Protection Act of 2006.

IRS AM (Chief Counsel Attorney Memorandum) 2007-002—covers federal tax

treatment of state tax credits for conservation easement contributions.

UNIFORM LAWS
Uniform Conservation Easement Act
Uniform Trust Code



Resources

BOOKS

Appraising Easements: Guidelines for Valuation of Land Conservation and Historic
Preservation Easements, 3rd ed., published by the Land Trust Alliance and the National
Trust for Historic Preservation (1999).

The Conservation Easement Handbook, 2nd ed., Elizabeth Byers and Karin Marchetti
Ponte, published by the Land Trust Alliance and the Trust for Public Land (2005).

The Federal Tax Law of Conservation Easements, Stephen J. Small, published by the
Land Trust Alliance (1985, 2000). Details the history and status of federal tax law
relating to conservation easements.

Field Guide to Conservation Finance, Story Clark, published by Island Press (2007).

The Law of Easements and Interests in Land, James W. Ely Jr. and Jon W. Bruce, pub-
lished by Thomson/West (2007). Provides a general overview of all types of easements.

The Law of Trusts and Trustees, 3rd ed., George Gleason Bogert and Amy Morris
Hess, published by Thomson/West (2005). Section 433, chapter 22, “The Cy Pres
Power,” Ronald Chester, George Gleason Bogert, and George Taylor Bogert, provides
a description of the cy pres doctrine.

Preserving Family Lands, 3 vols., Steven ]. Small, published by the Landowner
Planning Center: vol. 1 (1998), vol. 2 (1997), and vol. 3 (2002). Covers the role of
conservation easements in estate planning for family lands.

Standards and Practices, published by the Land Trust Alliance (2004).

Tax Benefits and Appraisals of Conservation Projects, Larry Kueter and Mark Weston,
published by the Land Trust Alliance (2007). Part of the Land Trust Alliance’s
Standards and Practices curriculum.

Williston on Contracts, 4th ed., Richard A. Lord, published by Thomson/West
(1990). Vol. 10, section 27:14, provides a discussion of the doctrine of “promissory
estoppel.”

ARTICLES

Blackie, Jeffrey A., “Conservation Easements and the Doctrine of Changed
Conditions,” Hastings Law Journal 40 (1989): 1187. Provides an analysis of the legal
nature and development of conservation easements and the modification and termi-
nation of easements.

“Clay, Sand, or Gravel As ‘Minerals’ within Deed, Lease, or License,” 95 ALR 2d
843 originally published by American Law Reports in 1984. Provides an extensive com-
pilation of state law regarding the definition of the term mineral.

Dana, Andrew C., “Conservation Easement Terminations, Property Rights, and
the Public Interest,” draft prepared for Advanced Legal Roundtable on
Extinguishment of Conservation Easements sponsored by the Land Trust Alliance
(2005). Discusses the appropriateness of the application of the charitable trust doc-
trine to conservation easements.

Daniels, Tom, “The Purchase of Development Rights, Agricultural Preservation
and other Land Use Policy Tools: The Pennsylvania Experience,” Journal of the
American Planning Association (1998), published by the State University of New York
at Albany. Describes the use of the purchase of development rights in Pennsylvania
by the former administrator of the Lancaster County purchase of development rights
program.

Engel, J. Breting, “The Development, Status, and Viability of the Conservation
Easement as a Private Land Conservation Tool in the Western United States,” Urban
Lawyer 39 (2007): 19, 33. Covers the history of conservation easements.
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Resources

Greene, Duncan M., “Dynamic Conservation Easements: Facing the Problem of
Perpetuity in Land Conservation,” Seattle University Law Review 28 (2005): 883, 891.
Explores the issue of permanent land conservation.

Hanly-Forde, Jason, George Homsy, Katherine Lieberknecht, and Remington
Stone, “Transfer of Development Rights Programs,” published online by Cornell
University (2007); http://government.cce.cornell.edu/doc/html/Transfer%200f%20
Development%20Rights%20Programs.htm. Describes how transferable development
rights programs work.

Hutton, William T. “Easements as Public Support: The ‘Zero-Value’ Approach,”
chapter 12 of The Conservation Easement Handbook (2005), published by the Land
Trust Alliance and the Trust for Public Land.

King, Mary Ann, and Sally K. Fairfax, “Public Accountability and Conservation
Easements: Learning from the Uniform Conservation Easement Act Debates,” Natural
Resources Journal 46, no. 1 (2006): 65. Provides a history of the development of the
Uniform Conservation Easement Act and commentary on the obligations of land
trusts to manage easements.

Korngold, Gerald, “Privately Held Conservation Servitudes: A Policy Analysis in
the Context of In Gross Real Covenants and Easements,” Texas Law Review 63, no. 3
(1984): 433. Provides an analysis of the legal nature and development of conservation
easements and the tension between permanent protection of land and economic
imperatives.

Lindstrom, C. Timothy, “Hicks v. Dowd: The End of Perpetuity?” 8 Wyo. L. Rev.,
25 (2008). Covers the charitable trust doctrine and its applicability to conservation
easement terminations and amendments.

McLaughlin, Nancy A., “Amending Perpetual Conservation Easements: The
Myrtle Grove Controversy,” University of Richmond Law Review 40 (2006): 1031, 1075.
Covers the National Trust’s amendment of a conservation easement and the charita-
ble trust doctrine’s application to conservation easement amendments.

McLaughlin, Nancy A., “Rethinking the Perpetual Nature of Conservation
Easements,” Harvard Environmental Law Review 29 (2005): 422, 424. Covers the char-
itable trust doctrine and its applicability to conservation easement terminations and
amendments.

Silverman, Mark ]., “Recent Developments in the Step Transaction Doctrine,”
Practising Law Institute Tax Law and Estate Planning Course Handbook, vol. 779, p. 179
(2007). Summarizes and updates the status of the step transaction doctrine.

Weright, John B., and Rhonda Skaggs, “Purchase of Development Rights and
Conservation Easements: Frequently Asked Questions,” technical report published by
the University of New Mexico Agricultural Experiment Station, College of
Agriculture and Home Economics (2006). Describes the elements of a purchase-of-
development-rights program.

LEGAL CASES

Commissioner v. Duberstein, 363 U.S. 278, 80 S.Ct. 1190 (1960). Addresses the
motivation required for making a gift.

Glass v. Commissioner, 124 T.C. No. 16 (2005), affrmed Glass v. C.I.R.—FE3d—,
2006 WL 3740797 C.A.6 (2006). Addresses compliance with the “conservation pur-
poses” requirements of the Code; in the case, a landowner protecting only a very minor
portion of his property prevailed over the IRS at both the trial court and the appellate
court levels.



Resources

Great Northern Nekoosa Corp. v. U.S., 38 Fed.Cl. 645 (1997). Addresses the pro-
hibition against surface mining.

Hicks v. Dowd et al., 2007 WY 74 (2007). The first reported case in the United
States to address the propriety of the termination of a conservation easement.

McDonald’s Restaurants of Illinois, Inc. v. Commissioner, 688 E2d 520 (7th Cir,,
1982). Addresses the step transaction doctrine.

McLennan v. U.S., 23 CL.Ct. 99 (1991), affirmed 994 E2d 839 (1993). Addresses
compliance with the conservation purposes test and whether a motivation to obtain a
tax benefit precludes a charitable contribution.

Stubbs v. U.S., 428 E2d 885 (1970). Addresses quid pro quo transactions.

Turner v. Commissioner, 126 T.C. No. 16 (2006). Involves a successful challenge by
the IRS of a conservation easement on the grounds that no significant public benefit
was provided by the easement, and that the easement failed to meet the conservation
purposes requirements for protection of open space, habitat, or historic preservation.

United Cancer Council, Inc. v. Commissioner, 165 E3d 1173 (7th Cir., 1999).
Addresses the requirement that an exempt organization must operate primarily for its
exempt purposes.

U.S. v. American Bar Endowment, 477 U.S. 105, 106 S.Ct. 2426 (1986). Addresses
charitable contributions having a dual purpose.
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A
ABC Land Trust (example), 161
Accreditation of land trusts, 38
Acknowledgment of contribution, 165-67
After-easement value, 153
Agricultural districts, state-sponsored, 48—-49
Allenv. U.S., 121
Alternative minimum tax (AMT), 115
Amending Conservation Easements (Land Trust
Alliance), 64
Amending perpetual conservation easements,
64-68, 214-15

American Bar Endowment, U.S. v., 116-17
Annual gift tax. See Gift tax
Annual limitation on deductions

2006 law, 101-7

current law, 99-101

overview, 98-99
Appraisals and appraisers, 150-53, 163-64
Appurtenant easements, 26-27
Arm’s-length transactions, 148, 267
Assessed value, 267
Attorney’s fees, 87-88
Audits of conservation easements, 11-13

B
Bargain sales, 6, 129, 267
Basis
concept of, 112-14, 176-78, 208-9,
268

in easement property, 27, 100, 113,
128-29, 159-60

Before-and-after valuation method, 148-53
Black and White farms (example), 121-22
Black farm (example), 16
Blinders Corporation (example), 137
Blue easements (examples), 161, 195
Blue farm (examples), 19-20, 102-3

Index

Blue Lake Land Trust (example), 118

Blue Land Trust (example), 124
Brinkman scenic easement (example), 196
Brown development (example), 132-33
Brown easements (examples), 128-29, 161
Brown farm (examples), 15, 17, 198-201
Buildings in registered historic districts, 58
Build-out method of valuation, 150-51
Bypass trusts, 181

C

Calculation of tax benefits, 95-107

Capital gain property, contribution of,
99-100, 102, 109

Carry-forward provisions, 107-8, 111

Carryover basis, 177, 208-9

C corporations (C-corps), 96, 101, 106, 134

CFR. See Code of Federal Regulations (CFR)

Charitable contributions, 174, 226-27

Charitable Contributions and Conservation
Easements (IRS Notice), 263-65

Charitable remainder trusts (CRTs), 225-26

Charitable trust doctrine, 64, 89

Charity ball (example), 117-18

Clearly delineated governmental conserva-
tion policies, 47-51

Closely held businesses, and estate taxes, 182

Cluster developments, 8, 119-21

Code, the. See United States Code (U.S.C.),
section 170(h)

Code of Federal Regulations (CFR), section
1.170A-14, 235-57. See also Subjects
addressed by the Regulations

Commercial recreational uses, and 2031(c)
exclusion, 214-16

Commissioner v. Duberstein, 117

Comparable sales method of valuation,

14748, 152
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Index

Complex trusts, 141-42
Compliance with state and federal tax laws,
11, 13, 27-28
Condemnation, 90
Conservation buyer transactions
and conditions in land sales contracts,
127-28
fee interest in, 4
overview of, 8-9
promissory estoppel and, 126-27
and quid pro quo, 121-23
two-step, 124-26
Conservation contributions, 21, 83
Conservation developments, 18-19
Conservation easements
overview of, 4-5
in gross, 26-27
legal characteristics of, 26
options to purchase, 17
as qualified real property interest, 25
Conservation interests, other, 72—74
Conservation purposes
categories of, for federal tax
benefits, 40
commitment of qualified organizations
to protection of, 34-37
in easement document, 39-40
easements pursuant to clearly
delineated governmental
conservation policy, 47-50
habitat preservation, 4243
open-space preservation, 43-44
prevention of intrusion or future
development, 53-55
protection of, in perpetuity, 61-71
public access requirements, 55
public recreation or education,
40-41
scenic easements, 44—47
significant public benefit require-
ments, 50-52
test, applicability to gift and estate
taxes, 198-99
Contiguous property, value of, 155-57
Contribution base, 99—100
Contributions
acknowledgment of, 165-67
of capital gain property, 99-100, 102,
109
conservation, 21, 83, 102, 117-18
dual purpose, 116-18
other charitable, 174, 226-27
phasing, 110-12
quantitative approach to, 117-18
real estate developers and, 129-33
of remainder interest, 16, 226-27
solicitation of, 95
Conveyance of easements, 124-25, 128, 267
Corporations, 101, 105-7, 133-37, 216
Credit transferees, 144

D
Dalmatian Trust (example), 141-42
Damages, for easement violations, 87—-88
Death of donor, 110
Debt-financed property, 216
Deductibility of conservation easements,
13-14, 53,91
Deductions
annual limitation on, 98-107
audits of, 11-13
defined, 267
estate tax, 176, 197
expiration of, 110-11
federal, 13
gift tax, 77, 178-82, 196-98
itemized, limitation on, 114—15
limitations on, by artificial entities,
133
marital, 178-82, 186
partial interest rule, 23-24
PDRs and, 6-7
prioritizing, 108-10
tax credits compared to, 95-96
unused, 107-8
Destruction of significant conservation
interests, 72-73
Developer easement (example), 127-28
Development, prevention of, 53-55
Development company (example), 18-19
Development enhancements, 131
Development method of valuation, 150-51
Development rights, 6-7, 53-55, 61-62, 112,
211-14
Discounting, annual gifts and, 185-86
Disqualified persons, 65-66
Doaks Development (example), 51-55
Doctrine of cy pres, 70, 89
Doctrine of detrimental reliance, 126-27
Dokes property (example), 150-51
Donative intent requirement, 16-17, 116-18,
120-21
Donees, eligible, 65. See also Qualified organi-
zations
Donee’s right to inspection and legal reme-
dies, 85
Donor, death of, 110
Donor’s responsibility of notification, 85
Doris Farm (examples), 47-49
Down-zoning, 7
Dual purpose contributions, 116-18

E

Eider Land Trust (example), 36-37

Eligible donees, 65

Emergency access provision, 86

Enforcement of conservation easements, 5,
38, 86-88

Enhancement regulations, 155-60

Enhancement regulations (example),
159-60



Estate planning
annual gifts, 219-21
exclusion amount, 222
goals of, 175-76
post mortem, 217-18
primary object of, 219
special valuation provisions, 221-22
trusts, 227
value replacement, 222-23
wills, 227-28
Estate tax
basic concepts, 173-83
benefits of, 169-70, 191-92
components of, 170-71
conservation easements and, 191-93
conservation purposes test and,
198-99
deductions, 197-98
exclusion amount, 178-82, 188, 222
tax returns and tax payments,
182-83
Estate value, 193-96
Evers Farm (example), 28
Excess benefit transactions, 28, 65-68
Exclusion amount
estate tax, 178-82, 188, 222
gift tax, 183-86, 219-21
Exclusivity requirement, 66-67
Expenses of contributing a conservation ease-
ment, 145
Extinguishment of easements, 88-92

F
Facade easement, 57, 59-60
Fair market value, defined, 267
Family limited partnerships (FLPs), 185
Farm and Ranch Protection Program
(FRPP), 78
Farm income (examples), 104-5
Farming, definition of, 103
Farming purposes, 211-12
Farmland, as qualified open space, 43—44
Farms and ranches
conversion of, to nonfarm use, 187
definition of, 104, 212
effect of estate tax on, 173
and estate tax returns, 182
special rule for, in 2006 Law, 103-5
special use valuation, 187-88
Federal gift tax. See Gift tax
Federal income tax, 96-97
Federal tax code, 12-13
Federal tax law compliance, 11
Fee interest, 3—4, 25-26
Fee simple, 184-85, 267
Forestland, as qualified open space, 43—44
Form 990, 67, 132, 268
Form 8283, 92, 126, 165-66
Fuddie development (example), 120
Future development, prevention of, 53-55

Index

G

Gary Protection Society (example), 35

Generation-skipping transfers (GSTs),
188-89

Geologist’s remoteness letter, 79

Gifted property, sale of, 186

Gifts of land, 184-85

Gift tax, 76-77, 81, 178-86, 196-99,
219-21

Glass v. Commissioner, 42—43, 76

Glossary, 267-68

Governmental units, as qualified
organizations, 30-31

Government-supported organizations, 31

Grantee. See Donees; Qualified
organizations

Grantor. See Donor

Grantor trusts, 139-40

Grants of property, 116

Gravel extraction, 78, 80-81

Gray easement (example), 115

Great Northern Nekoosa Company
(example), 14-15

Green development (example), 75

Green easement (example), 161, 208

Green forest (example), 87

Green home (example), 97-98

Greensleeves Hotel (example), 59-60

Greentree Land Trust (example), 38

Gross estate, basic tax concepts of, 174-76

Gross misstatement of value, 164

Gross overvaluation, 157

H

Habitat preservation, as conservation
purpose, 42-43

Hicks v. Dowd, 89, 229

High-value lands, and 30 percent threshold,
213-14

Historic farm (example), 205

Historic land areas, 55-57

Historic preservation, as conservation
purpose, 55-60, 74

Historic structures, 57—-60

Holding periods, 100, 205-6

Hoyle development (example), 130

|

Inchoate interests, 62—63

Income tax regulations, 235-57

Inconsistent use provisions, 47, 71-77

Installment agreements, 182

Internal revenue code provisions governing
conservation easements, 231-33

Internal Revenue Service (IRS), 11-13,
263-65

Inter vivos trust, 222-23

Intrusion, prevention of, 53-55

Inventory property, 129-30

Itemized deductions, limitation on, 114-15
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Index

Jacobs farm (example), 157

Jake ranch (example), 73

Jax property (example), 69

Jay farm (example), 138

Johnson property (example), 211

Joint Committee on Taxation, 136-37,
214-15

Jointly owned property, 175

Joint tenants (example), 110

Jones apartment (example), 16

Jones easement (example), 206-7

Jones lake (example), 4041

Jones property (examples), 100-102

Jones ranch (example), 80-81

Jordan farm (example), 158-59

Joseph property (examples), 46-47

Judicial modification or termination, 68—70

Judicial review, 12

JY Land Trust (example), 140

L
Lake Michigan frontage (example), 42
Land, gifts of, 184-85
Land banking, 6
Land sales
bargain, 6, 129, 267
gifted property, 186
options and conditions of, 123-24,
127-28
paired analyses, 152-53
termination of easement and, 91-92
Land Trust Alliance (LTA), 38
Land trusts
and conservation buyers, 8-9
and conservation easements, 5
and conservation easement value,
165-66
defined, 268
limitations on, 65
and significant public benefit require-
ment, 52
stewardship by, 37-38
Lazy ] (example), 105-6
Legal characteristics of conservation ease-
ments, 26
Life insurance, and estate taxes, 183
Lifetime gifts of easement land, 204
Limitation-to-basis rule, 114
Limited liability companies, 1057, 133,
137-39, 185
Lost Path Ranch (example), 132-33
Lost Pine Farm (example), 51-55

M

Maps, for natural resources inventory, 83
Marital deduction, 178-82, 186

Marital deduction (example), 180-81
Marketability of title statute, 62-63
McReedy farm (example), 67-68

Meadowwood Ranch, 229

Mining and mineral rights, 25, 77-83, 102-3
Misstatements of value by appraiser, 164—65
Monitoring requirements, 5, 86

Murdo ranch (example), 82-83

N

National Land Trust Census (2005), 4
Natural resources inventory, 15, 83-84
Nature Conservancy, The, 4, 11
Nonpossessory interests, 62-63

Notice 2004-41, IRS, 263-65

Notice requirements, 84-85

o
Open space
in cluster development, 8
easements of, 50-51, 74-76
and public access, 55
Ordinary income property, 113, 130
Organizations qualified to receive
conservation contributions. See Qualified
organizations
Overpayment approach, 9, 118, 124

P

Paired sales analyses, 152-53

Partial interest gifts, 77

Partial interest rule, 15-16, 23-24

Partnerships

tax benefits of, 133, 137-39
2031(c) exclusion and, 216

Pass-through entities, 185

Payment in lieu of condemnation, 90

Penalties, 163-67

Pension Protection Act, 57-60, 99, 163

Perpetual conservation easements, 63-68,
214-15

Perpetual conservation restrictions, 25-28

Perpetuity requirements, 61-63

Personal covenants, 28

Phasing easement contributions, 110-12

Photographs, for natural resources
inventory, 83

Pipeslope Land Trust (example), 132-33

Plains state farm (example), 51

Planned unit developments, 131

Polecat Ranch (examples), 192-93

Post mortem amendments, 214-15

Post mortem easements, 217-18

Power of eminent domain, 90

Preliminary appraisals, use of, 153-55

Preliminary valuation (example), 154

Prevention of intrusion or future
development, 53-55

Private inurement, 65—-66

Promissory estoppel, 126-27

Property transfers between husband and
wife, 174

Proportionate value, 92



Protection of conservation purposes, 67-68

Protection of other significant conservation
interests, 72-74

Public access requirements, 46, 55, 60

Public agency, defined, 268

Public agency in fee, 41

Public charities, 31-33, 268

Publicly significant benefit, 46

Publicly-supported organizations, 31

Public record, 70

Public recreation or education, as conserva-
tion purpose, 4041

Public significance criteria, 50-51

Public support test for public charities, 32-33

Purchase of development rights (PDRs), 6-7

Qualified conservation contributions, 102
Qualified conservation easements, 200
Qualified joint ownership, 175
Qualified mineral interests, 78
Qualified open space, 43-47
Qualified organizations
commitment of, to protection of con-
servation purposes, 34-37
governmental units, 30-31
government-supported organizations,
31
necessary resources of, 37-38
public charities, 31-33
publicly-supported organizations, 31
supporting organizations, 34
Qualified personal residence trusts (QPRTs),
139-41
Quantitative approach to conservation con-
tributions, 11718
Quid pro quo transactions
overview, 19-20
in cluster developments, 119-21
conservation buyers and, 121-23
defined, 268

in mixed-use developments, 131

R

Ranches. See Farms and ranches

Real estate developers, and easement contri-
butions, 129-33

Real property, 70, 268

Recapture tax, 187-88

Receiving zones, 7

Reciprocal easements, 121-23

Reclamation fees, 82—-83

Regulations. See Code of Federal Regulations
(CFR), section 1.170A-14

Regulations v. laws, 12

Regulatory benefit, 268

Remainder interest, 16, 24, 226

Remarriage, estate tax and, 179

Replacement cost damages, 88

Rerecording requirements, 63

Index

Restoration of easement property, 86-88
Retained development rights, 211-14
Revocable trusts, 175

Right-of-way easements, 26

River Ranch (example), 91-92

Roth geyser (example), 41

Rush farm (example), 154-55

S

Safe harbor for easements, 49

Santa Costa Ranch (example), 74

Scam ranch (example), 138-39

Scenic easements, 44—47, 196

Scenic purposes, 45-46

S corporations (S-corps), 96, 134-37, 185

Sears farm (examples), 148, 152-53

Second-to-die insurance policy (example),
222-23

Second-to-die life insurance, 222-23

Selby ranch (example), 177-78

Sham transactions, 18

Significant habitat criteria, 42

Significant public benefit, 50-51

Simple trusts, 141-42

Small property (example), 51-52

Smith farm (example), 216

Solicitation of contributions, 95

Special use valuations, 187-88

Special valuation provisions, 221-22

Split estate issues, 77-78

State income tax benefits, 96-97

State laws, 4-5, 27-28

State-sponsored agricultural districts, 48-49

Statutory requirements, new, 163-67

Stepped-up basis, 176-78, 209

Step Transaction Doctrine, 18-19, 139

Stewardship, by land trusts, 37-38

Subordination of mortgages, 70-71

Substantial contributors, 66

Substantial misstatement of value, 164

Substantiation requirements, 163-67

Surface mining and mineral rights, 25, 77-83
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T
Taxable estate, 176
Taxable gain, 112
Taxable income, 101
Tax basis. See Basis
Tax benefits. See also specific types of tax
benefits
calculation of, 95-98, 101-7
defined, 268
expiration of, 110
as privilege, 13-14
used in combination, 206
Tax benefits (examples), 14-15
Tax credits, 7, 97, 142-44, 268
Tax law compliance, 11, 13, 27-28
Tax preference items, 115
Tenancy in common, 185
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Index

Tenants in common (examples), 201-3
Termination of retained rights, 213
Termination rights, 62-63
Terminations of easements, 67, 89, 91-92
30 percent threshold, 210, 213-14, 216
Transfers

of development rights (TDR), 7

of easements, 39

of property, 174, 185, 188-89
Transfer zones, 7
Trusts. See also Land trusts

and 2031(c) exclusion, 216

bypass, 181

charitable remainder (CRTs),

225-26

charitable trust doctrine, 64, 89

complex, 141-42

as estate planning tools, 227

grantor, 139-40

inter vivos, 222-23

qualified personal residence (QPRTs),

139-40
revocable, 175
simple, 141-42
tax benefits, 133
Trusts (example), 189
Twrner v. Commissioner, 46, 5657
2031(c) exclusion
overview, 199
applicability of, 203-5
availability, 205
carryover basis, 208-9
commercial recreational uses
and, 216
election of, 209-10
extent of, 200-201
geographic limitations on, 215
holding period, 205-6
limitations, 201-3
other tax benefits, 2067
passing from one generation to next,
207-8
prohibited uses, 214-15
reduction in land value required for,

210-11

retained development rights ineligible

for, 211-14
on value of easement land, 191-93
Two-Rivers Ranch (example), 187-88

)

Unified credit, for estate and gift taxes, 178

Unified credit (example), 178

Uniform Conservation Easement Act
(UCEA), 26-21, 64, 259-61

United States Code (U.S.C.), section 170(h),
12-13, 21, 231-33. See also Subjects
addressed in the Code

U.S. Natural Resources Conservation
Service, 78

U.S. Treasury Regulations, 12-13

U.S. v. American Bar Endowment, 116-17

UVW Land Trust (example), 161

\'}
Valuation provisions, special, 221-22
Valuations
of enhancements, 155-59
methods for, 148-53
permitted restrictions on, 195-96
special use, 187-88
Value
of adjacent properties, 155-57
of conservation easements, 33, 92,
95-96, 191-93
misstatement of, 164—-65
reduction in, required for 2031(c)
exclusion, 210-11
Value replacement, in estate planning,
222-23
Vesting requirements, 63
Violations of easement terms, 86—-88

w

Wells contribution (examples), 108-9
White farm (example), 203—4

Wills, 227-28

Wyoming Supreme Court, 89

X

X Land Trust (example), 65

XYZ Corporation (example), 106-7
XYZ Land Trust (example), 161

Y
Y Land Trust (example), 66

Z
7 Land Trust (example), 61-62
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